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Court of Appeals of the District of Colombia 


No. 2994. 

Orren 0. Staples, Appellant, 

VS. 

The Port Graham Coal Company. 


a Supreme Court, of the District of Columbia. 

In Equity. No. 33274. 

The Port Graham Coal Co., Plaintiff. 

vs. 

William G. Me Adoo, Secretary of the Treasury; .John Burke. 
Treasurer of the l nited States; The Commercial National Bank 
of \\ ashington, D. C., and Orren G. Staples, Defendants. 

United States of America, 

District of Columbia, ss: 

Ho it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed- 
ings had, in the above-entitled cause, to wit: 

1 Bill 

Filed March 4, 1915. 

In the Supreme Court of the District of Columbia. 

In Equity. No. 33274. 

The Port Graham Coal Co., Plaintiff, 

vs. 

William G. McAdoo, Secretary of the Treasury; John Burke 
Treasure i of the I nited States; The Commercial National Bank 
of Washington, D. C., and Orren G. Staples, Defendants * 

To the Honorable Supreme Court of the District of Columbia Sitting 
in Equity: & 

The Port Graham Coal Company brings this bill of complaint 
against William G. McAdoo,Secretary of the Treasury; John Burke 
1—2994a 
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Treasurer of the United States; The Commercial National Bank of 
Washington, D. C., and Orren G. Staples, in its own right. 

Plaintiff states as follows: 

I. That it is a citizen of the United States and is a corporation 
duly organized under the laws of the State of Washington, having 
offices located in the City of Seattle in said State. 

IT. That the defendants herein named are citizens of the United 
States, and residents of the District of Columbia. 

III. That under a settlement, bv the Auditor for the Navv De- 
partment, of a claim against the United States by the Port Graham 

Coal Company under the Act of April 6, 1014 (38 Stat., 310), 
2 making an appropriation of $5,000 “for payment to the Port 
Graham Coal Company, Seldovia, Alaska”, for a scow lost 
by the Navy Alaskan Coal Expedition, a warrant for said amount 
was issued in favor of the Port Graham Coal Company, to wit, Navy 
Settlement Warrant No. 5646. 

IV. That one W. G. Whorf, a citizen of the United States, and a 
resident of the State of Washington, on the tenth day of April, 
1014, was the General Manager of The Port Graham Coal Company, 
and while at the Department of the Treasury of The United States 
in the City of Washington, on or about that date, the said W. G. 
Whorf did secure possession of said warrant and did thereupon un- 

lawfullv and with no authority whatever so to do. endorse the said 

• • 

Navv Warrant as follows: 

% 

“Port Graham Coal Co.. 

Lenore C. Whorf, Vice-President. 

W. G. Whorf. General Manager.” 


Y. That after the said W. G. Whorf had so endorsed the said 
warrant, the defendant, Orren G. Staples, also endorsed the same, 
the defendant, The Commercial National Bank of Washington, I). 
C., likewise endorsed the said warrant and guaranteed all prior en¬ 
dorsements thereon. 

VI. That after the said warrant had been so endorsed by said 
Whorf and the said Staples and the said Commercial National Bank 
of Washington. D. C., it was presented at the office of the Treasurer 
of the United States, and was paid to the said Whorf in the said 
sum of $5,000. 

3 VIT. That the said W. G. Whorf has never turned over to 

the Port Graham Coal Company the money paid on the said 
warrant, although he has l>een repeatedly requested by it to do so. 

VIII. That the said W. G. Whorf although he endorsed the said 
warrant, (a photostat copy of which is hereto attached and made a 
part hereof and marked for identification “Plaintiff’s Exhibit A”) 
in the name of Lenore C. Whorf, Vice-President, had no authority 
so to do as it was not until long afterward that any power 0 f attor¬ 
ney was filed with the Treasurer of the United States, to wit, Decem¬ 
ber 30, 1914. and the endorsement was not in accordance with the 
power, and Ignore C. Whorf on the date the said power of attorney 
was filed was no longer Vice-President of the Port Graham Coal 
Company. That to the l>est of plaintiff’s information and belief, the 
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to7 r: neVCr eXeC,l ! ed , on the date given therein, 
h-m ki ■ 14, 914 >,i ,ut "as executed sulisequently and after ones- 

S SSkZV 1 " of ‘" 6 '<• “*» 

alf Conimnl"™ ?° FT""” in •'« Mam of tire Tort Gnham 

Vice-Presidpn't’o * if 8 1 iere e '^ r )e f n an ^ giving power to the 
* ent 5^ suoh > or as actl ng President, or to the General 

of thfport SJr °r b i el ^ ,lf of the Cora P° n y; that ,llc Treasurer 
endoree on l^lf’of C° a > Com P a ny was alone given the power to 

shmvn fnr .l ? i f ° f 4 . the 9 > 'T ny ’ nnd that no P™Per authority is 
shown for the delegation of such power to another by power of alter- 

• *' f T , l T t pI - a j ntiff never learned of the said endorsement and cash¬ 
ing of the said warrant until months after the same had occurred 
and immediately upon receiving such knowledge, took prompt 

C,tv o°t wSh-'V^n rT ,im h “"Ployed attorneys^ The 
lAt\ of Washington, D. C., to investigate the matter and 

acting through said attorneys on October 28, 1914 it filed with the 

Treasu^r of the United States a letter with aecompamdng affidavits 

mer felrnAw p reaS,,r ° r "' e » { lhp leased fort 

ier i roident of the Company, and the Attorney for the Company 

in. cattle, Washington, showing that the endorsement of the said 
w and ,dl . e conversion of tlie money received l>v the said W G 
tern T°t 0a fJ" nR th 5 Same ' vas “"lawful, unauthorized and fraudm 
S the rnVjTf 8 for ,he , r '""l ,a "'' in this letter to the Treater 

'‘a 0 * con,ended " ,at the warrant was paid on an im¬ 
proper, illegal endorsement, and requested the Treasurer to issue o 
new warrant at the earliest possible date. The Treasured refute 

,v•' w, t, Pnid request on behalf of the Company, hut reclaimed 
_e money from the Commercial National Bank of Washington D 
C., a defendant herein, and covered the same into the Treasury of 
bank. nlef >Sta,efi ' bUt therc "P° n surrenderd the warrant to the said 

tional fl!nl- ft"wi ff » upon the said Commercial Na- 

w *i r k . u fhington. D. C.. to surrender the warrant to it 

ad ™V : d .k ' eHer of , its President, informed plaintiff that h 
had reclaimed the money from “its depositor”, without -tntiri.. the 
name of said depositor, though demand was made upon h foAuch 

T b r flt ? la, u*' ff a,e ° t11ad6 a demand upon the said Orrin G 
Stnpies refused °to do°so'' rrender the "arrant to it, but that the said 

5 of S/S' f 'T ,her " ,, ®P» J «> a t it did on the 2nd., dav 

5 Unhed qtoil! 1 ^’ I"A' e a demand u P on the Treasurer of the 

rant and tw ^ ‘ f h ° < ? d ® r s t°PP a ge of payment on the war¬ 

rant and that a new warrant he issued in favor of the Port Graham 

Coal Company, (said letter of demand being attached hereto and 

ma e a part hereof, marked for identification “Plaintiff’s Exhibit 

derail JflVr Treas " rer , ° f * he United States in answer to the 
emand of the Company refused to issue a new warrant in favor of 
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the Port Graham Coal Company, (as [>er letter attached hereto and 
made a part hereof, being marked for identification “Plaintiff’s Ex¬ 
hibit C.”) 

XV. Plaintiff further alleges that on January 10, 1915, The Comp¬ 
troller of the Treasury rendered an opinion to the Secretary of the 
Treasury relative to the said warrant; holding therein that the said 
endorsement of the said warrant by the said AY. G. Whorf was with¬ 
out authority; that the Treasurer of the Port Graham Coal Company 
alone was given power to endorse on behalf of the Company, and 
that no proper authority is shown for the delegation of such power 
to another by |>ower of attorney; and that the Treasurer of the 
United States “may make payment of the warrant to no one until 
the Company’s endorsement is in proper form thereon by proper au¬ 
thority.” The decision of the Comptroller of the Treasury is at¬ 
tached hereto and made a part hereof, and is marked for identifica¬ 
tion: “Plaintiff’s Exhibit D” 

XYI. Plaintiff further alleges that it has made all proper parties 
defendants in this suit in order that equity and justice may l>e given 
all parties hereto after a determination of this suit on its 
f> merits, and that the plaintiff may receive the relief for which 
it prays. 

For as much as plaintiff is without a plain, adequate, and complete 
remedy at law, it prays: 

First. That it may please the court to grant an injunction com¬ 
manding the defendants, the Secretary of the Treasury and the 
Treasurer of the United States, to issue a hew warrant in favor of 
the Port Graham Coal Company, in the sum of $5,000 in settlement 
of said claim under said Act of Congress. 

Second. That it may please the court to grant, an injunction com¬ 
manding the defendant, Orren G. Staples, to surrender the original 
warrant to the Port Graham Coal Company in the event the court 
decides this to he the proper equitable remedy for the complainant 
to obtain the relief it herein prays. 

Third. For such other and further relief as, under the facts stated, 
plaintiff may be entitled to and as in equity may seem meet. 

Fourth. And plaintiff prays that the court will grant a subpoena 
directed to said defendants, requiring them to answer this bill, hut 
not under oath, an answer under oath being hereby expressly waived, 
and show cause whv the pravers of this bill should not he granted. 

THE PORT GRAHAM CO AL COMPANY, 
Bv SAMUEL HERRICK, 

RUFUS S. DAY, 

Its Attorneys. 

7 City of Washington, 

District of Columbia, ss: 

Samuel Herrick and Rufus S. Day upon oath depose and say: 

That they are the attorneys for the Port Graham Coal Company, 
the plaintiff in the above-entitled suit in equity, and that the facts 
therein stated are true as thev verilv believe. 

SAMUEL HERRICK. 
RUFUS S. DAY. 
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Match ^1915 >ef0re m6 Un<1 su,)stTilje<1 in ln . y presence this 4 day of 

t SEAL -J S. A. TERRY, 

Notary Public, D. C. 
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Ru-le to Show Cause. 
Filed March 4, 1915. 


On consideration of the hill of complaint this day filed it is this 
4th day of March, 1915, by this court adjudged arid ordered, that 
the defendants shall show cause in this court on the 12th day of 

a * 10 o’clock A. M., why the pravers of the" hill 
should not be granted; providing, that a copy of the bill and this 
order he served on each defendant on or l)efore the 5th inst. 

F. L. SIDpONS* 
Associate Justice. 

MarshaVs Return. 

Served copy of the within rule to show cause, together with a copy 
o the hill of complainant on Win. (1. McAdoo, Secretary of the 
treasury, John Burke, Treasurer of the United States, and Orrin G. 
Staples, personally and served Commercial National Bank bv serv- 
lce on A. G. Clapham president. 

March 4, 1915. 

c R MAURICE SPLAIN, Marshal. 

Answer of Orren G. Staples. 

Filed March 12, 1915. 


jT^f. defendant, Orren G. Staples, especially reserving unto him- 
selt all benefit of exceptions to the imperfections and defects of the 
hill of complaint filed herein, and to the lack of jurisdiction of this 
Court over hnn to grant the relief therein prayed, and to the lack 
ot jurisdiction of this court over the subject matter of this suit and 
to the lack of status of the plaintiff to claim and of jurisdiction of 
this court to grant the relief prayed for in said bill against this de- 
fendant, on account of the failure of said bill to state a cause 
of action or show any right in said plaintiff to invoke the 
jurisdiction of a court of equity, notwithstanding for answer 

to said bill and rule to show cause issued thereon, thU defendant an¬ 
swering says: 

I, II, III. He admits the allegations contained in the first second 
and third paragraphs of said bill. 

IV. Answering the fourth paragraph of said bill, this defendant 
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admits the allegation contained therein that one William G. Whorf, 
a citizen of the United States and a resident of the City of Washing¬ 
ton, on the 10th day of April, 1914, was the general manager of 
said Port Graham Coal Company, and that on or about that date the 
said navy warrant No. 5040 was delivered to him by the proper 
officials of the Department of the Treasury of the United States at 
said Treasury Department in the City of Washington, and that he 
thereafter endorsed said warrant substantially as set forth in said 
paragraph, but for more exactness, reference is hereby made to the 
photostat copy of said warrant filed as Exhibit A with plaintiff’s 
bill of complaint; but al>solutely denies the allegation that said en¬ 
dorsement was made unlawfully and without authority; but says the 
fact to be. as will hereinafter be more fullv shown, that said en- 
dorsement was made lawfully and with the full and expressed au- 
thoritv of the pavee named therein, the Port Graham Coal Com- 

%j 

panv. 

V. Answering paragraph five, this defendant admits the allega¬ 

tion contained therein to 1 h? substantially true but for more 

10 exactness refers to the photostat copy of said warrant filed 
with plaintiff’s bill of complaint. 

VI. Answering paragraph six, this defendant admits the allega¬ 
tions contained therein to be substantiallv true. 

VII. Answering paragraph seven, this defendant has no knowl¬ 
edge of the allegations contained therein and can neither admit nor 
denv the same but demands strict proof thereof, if deemed material. 

VIIU Answering paragraph eight, this defendant denies, as 
therein alleged, that said William G. Whorf, although he endorsed 
tho said warrant in the name of Uenore C. Whorf, Vice President, 
had no authority so to do: and that the said power of attorney was 
not executed on the date given therein, to wit, April 14. 1914. but 
was executed subsequently and after question had arisen as to the 
authority of the said Whorf to endorse and cash the warrant; but 
alleges the fact to be that at the time the said William G. Whorf 
endorsed the said warrant in the name of said Uenore C. Whorf, 
Vice President, that he then held the said power of attorney from 
T yen ore C. Whorf, a true copy of which power of attorney is an¬ 
nexed hereto and marked defendant’s Exhibit A and is asked to be 
taken and read as a part of this answer; and that it was after said 
power of attorney was exhibited to this defendant that this defend¬ 
ant placed his endorsement upon said warrant. 

IX. Answering paragraph 9, this defendant denies that 

11 there is no provision in the by-laws of the Port Graham Coal 
Company or has ever been any, giving power to the Vice 

President, as such or as acting president, or to the General Manager, 
to endorse on behalf of the Company, and that the Treasurer of 
the Port Graham Coal Company was alone given the power to en¬ 
dorse, and that no authority is shown for the delegation of said 
power; but alleges the facts to be that the treasurer of the said cor¬ 
poration had no power, bv virtue of said by-laws, or otherwise, to 
endorse for the Company except, for deposit or collection, that the 
President of said corporation died on or about February 5, 1914, 
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and no one had been elected to fill the vacancy thereby created at 
the time the aforesaid power of attorney of Lenore C. Whorf was 
executed, to wit, April 14, 1914, nor at the time the aforesaid war¬ 
rant was endorsed, on or about April 20, 1914; that the said Lenore 
G. \\ horf was at that time the \ ice President and Acting President 
of said corporation and that all the authority which the said Port 
Graham Coal Company had to endorse said warrant so as to pass 
title was, by virtue ot the said by-laws and the aforesaid power of 
attorney, vested in the said William G. Whorf at the time he en¬ 
dorsed the warrant in question. 

X. Answering paragraph ten, this defendant denies that the plain- 
tifl never learned ot the said endorsement and the cashing of said 
warrant until months after the same had occurred, and immediately 
upon receiving such knowledge took prompt steps to assert its rights, 
but alleges the tact to be that the plaintiff through its responsible 

officers, knew of the endorsement of said warrant at the time 

12 it was made, and upon information and belief, that all of the 
officers of the plaintiff learned of the endorsement of said 

warrant very promptly after the same had been endorsed, and that 
no action was taken regarding the same until months afterwards, 
to wit, during the month ol September, 1914, when the new officers 
who were then elected attempted to undo what had been properly 
and legally done with respect to said warrant by their predecessors 
in office. 

Further answering said paragraph ten, this defendant admits that 
the newly elected officers of the plaintiff company did on or about 
October 28, 1914, file certain papers with the Treasurer of the 
United States questioning the legality of the endorsement of the 
aforesaid warrant, and that thereafter the Treasurer of the United 
States returned said warrant to the Commercial National Hank of 
\\ ashington, 1). C., and demanded and received from said bank the 
sum of $5,000 under and by virtue of said bank’s endorsement and 
guarantee. 

XI. Answering paragraph 11, this defendant, upon information 
and belief, admits that the allegations contained therein are substan¬ 
tially true; and further says that he is the depositor referred to and 
was a previous endorser upon said warrant, and that by virtue 
thereof, the bank had demanded and received from him the sum 
ot $5,000 and that no part of said $5,000 has been returned to this 
defendant, and that he now holds the said warrant. 

XII. Answering paragraph 12, this defendant admits the allega¬ 
tions therein contained to be true. 

13 XIII XIV. Answering paragraphs thirteen and fourteen, 
this defendant has no information thereof and can neither 

admit nor deny the same but demands strict proof thereof if deemed 
material. 

XV. Answering so much of paragraph 15 as he is advised he is 
called on to answer, this defendant admits that the Comptroller of the 
Treasury on or about January 19, 1915 rendered an opinion to the 
Secretary of the Treasury relative to the said warrant but says that 
said opinion was not rendered until long after the said warrant had 
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been returned to the said Commercial National Bank and the money 
reclaimed thereon. 

XVI. The allegations contained in paragraph sixteen are mere 
conclusions which tins defendant is advised he is not required to 
answer. 

Further answering said bill of complaint and rule to show cause, 
this defendant savs that the said William G. Whorf with the afore- 
said warrant in his possession, came to the defendant, the Commer¬ 
cial National Bank, and to this defendant, who is a stockholder and 
director and depositor in said bank, and stated to this defendant that 
ho was the General Manager of the plaintiff, Port Graham Coal 
Company; that he had been in Washington for months prosecuting 
the claim of the said Port Graham Coal Company against the United 
States for the recovery of $5,000 for a certain barge which had been 
destroyed in Alaska by the Government; that the said claim 

14 had been allowed and Congress had appropriated the money 
to pay it and that the said warrant had been drawn and de¬ 
livered to him as General Manager of said Company; that the Presi¬ 
dent of said Company was dead and no one had been elected to suc¬ 
ceed him; that his wife, Lenora C. Whorf was the Yice-President and 
Acting President of said Company; that the said Whorf had prev¬ 
iously received from the Government a check for $25.00 payable to 
the order of the said Port Graham Coal Company, and that the same 
had been cashed by the United States Treasury Department upon his, 
Whorfs endorsement, as such General Manager; that he, the said 
Whorf, had contracted bills here in Washington in a large amount, 
and was without money with which to pay them and to defray his 
expenses back to Seattle, Washington, and for that reason, desired 
to cash the said warrant ; that this defendant made inquiry at the 
Bureau of Mines, which Bureau had negotiated with the Port Gra¬ 
ham Coal Company, through the said Whorf, for the said barge 
which was destroyed, and at the Treasury Department and learned 
that the representations made by the said Whorf were true; and 
after requiring the said Whorf to secure from the said Lenore C. 
Whorf a power of attorney in the form attached to this answer, and 
after the said Whorf had endorsed the said warrant on behalf of the 
said Port Graham Coal Company, this defendant placed his endorse¬ 
ment thereon, and the same was thereafter cashed by the Treasurer 
of the United States. 

W'herefore, this defendant says that he should not be required to 
surrender possession of the aforesaid warrant until he has l>een re¬ 
imbursed in the sum of $5,000 which he was compelled to 

15 pay to the said defendant, Commercial National Bank, by 
reason of his endorsement on said warrant. 

Having fully answered the said bill and the rule to show cause, 
this defendant prays that he be released from further answering the 
same, and that an order l>e passed herein dismissing the said bill and 
discharging the said rule a* to this defendant, with his reasonable 
costs. 

ORREN G. STAPLES. 

B. E. HINTON, 

Attorney for Defendant. 
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District of Columbia, ss: 

1, Orren G. Staples, being first duly sworn, according to law, on 
oath, depose and say that I am the Orren G. Staples named as de¬ 
fendant in the above entitled cause; that 1 have read over the fore¬ 
going answer by me subscribed and know the contents thereof; that 
the matters and things therein alleged, as of my own knowledge are 

ti lie, and those stated upon information and belief, I believe to be 
true. 

ORREN G. STAPLES. 

Subscribed and sworn to before me this 11th day of March, 1915. 

f SEAL -] R.. L. NEUHAUSER, 

Notary Public, D. C. 
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An facer of William G. 


Me A doo, Secretary of the Treasury. 


Filed March 17, 1915. 


* 


* * * * * 


♦ 


The defendant, William G. iMcAdoo, Secretary of the Treasury, re¬ 
serves the benefit of all manner of objection and exception to the 
errors, irregularities and insufficiencies of the bill of complaint and 
to the jurisdiction of the Court, but, nevertheless, answering so much 
and such parts thereof and of the rule to show cause herein as he is 
advised it is material or necessary for him to make answer unto 
says as follows: 

One. For the purposes of this suit admits the allegations of para¬ 
graph one of the bill as to the citizenship of the plaintiff and the 
capacity in which it sues. 

Two. 1 his defendant admits the allegations of paragraph two of 
the bill as to the citizenship of the defendants, and says that as 
Secretary of the Treasury he is residing in the District of Columbia 
but. having no personal knowledge as to the residence of his co-de¬ 
fendants, he can neither admit nor deny the plaintiff’s allegations 
as to same. 

Three. This defendant, upon information and belief, admits that 
under a settlement by the Auditor for the Navy Department, pur¬ 
suant to Act of Congress approved April 6, 1914, Treasury warrant 
No. o646, for the sum of $5,000, was issued in favor and in*the name 

of the plaintiff, as in the third paragraph of the bill of complaint set 
forth. 


Four. This defendant, upon information and belief admits the 
allegations of paragraph four of the bill, that the said war- 
1/ rant was delivered to the plaintiff through its general man- 
, i fh® said W. G. Whorf, who, as this defendant is advised 

and believes, and upon such advice and belief avers, was a proper 
representative of the plaintiff to receive the same, but this defendant 
has no personal knowledge, advice or information whether the said 
W. G. Whorf had authority to endorse the same either as General 
2—2994a 
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Manager or Vice-President of the plaintiff, or whether his endorse¬ 
ment thereof, in the manner set forth in tlie bill, was lawful or un¬ 
lawful, or with or without authority, and so far as the same may be 
material, he demands strict proof thereof. 

Five. This defendant, upon information and l>elief, admits that 
after the said W. G. Whorf had endorsed the said warrant the same 
was endorsed by the defendants, Orren G. Staples and The Com¬ 
mercial National Bank, and whether or not the last named defendant 
thereby guaranteed all prior endorsements, this defendant is advised 
is matter of law as to which he is not called upon to answer. 

Six. This defendant admits, upon information and belief, that 
after the said warrant had been endorsed as aforesaid, it was presented 
at the office of the Treasurer of the United States and paid to the 
said Whorf. as in the sixth paragraph of the hill alleged. 

Seven. This defendant has no personal knowledge whether the pro¬ 
ceeds of said warrant, or any part thereof, were turned over to the 
plaintiff by the said Whorf. or whether demand has l>een made 
upon him to do so. as alleged in paragraph seven of the hill, hut 
so far as the truth of said allegations may he material, he 
IS calls for strict proof thereof. 

Eighth. This defendant has no knowledge or information 
whether the said W. G. Whorf endorsed the name of Lenore C. 
Whorf upon the said warrant, or whether he had any authority so 
to do, and therefore can neither admit nor deny the allegations of 
the plaintiff as to the same, contained in paragraph eight of the 
hill, and so far as the truth thereof is material, he demands strict 
proof. 

Upon information and belief, this defendant says a power of attor¬ 
ney purporting to he executed by the plaintiff was filed in the office 
of the United States Treasurer on the 14th day of April, 1014, but 
he is informed and believes that the said warrant had l>efore that 
time l>een endorsed in the name of the plaintiff by a person, or per¬ 
sons. assuming to be officers of said plaintiff, and the defendants, 
Orren G. Staples and I he Commercial National Bank, and had been 
paid bv the Treasurer of the United States. 

This defendant has no knowledge or information whether on the 
30th day of December, 1914, or at the'time of the filing of the 
power of attorney aforesaid, the said Lenore C. Whorf was still Vice- 
President of the plaintiff, and he is therefore unable to admit or 
deny the allegations of the plaintiff as to same, and calls for strict 
proof of the truth thereof so far as same may be material. 

Further answering paragraph eight of the hill, this defendant has 
no knowledge or information whether the power of attorney afore¬ 
said was executed on the 14th day of April, 1914, or when the same 
was executed, but on information and belief he avers that said 
19 power of attorney 1 ►ears date the 14th day of April, 1914, and 
was filed in the office of the Treasurer of the United States 
on the dav and year hereinabove set forth. 

Nine, this defendant has no knowledge or information whether 
by-laws of the plaintiff company provide for or giv& power to the 
Vice-President as such, or as acting President, or to the General 
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Manager thereof to endorse on behalf of the plaintiff. Likewise ho 
is without knowledge or information whether the Treasurer of the 
plaintiff, alone, is given power to endorse on its behalf, or whether 
said power has been delegated by power of attorney or otherwise, as 
in the ninth paragraph of the bill alleged, but so far as any of said 
matters may be material, he demands strict proof thereof. 

Ten. Answering paragraph ten of the bill, this defendant says he 
has no knowledge or information as to the time when the plaintiff 
learned that the said warrant had been endorsed or cashed, as afore¬ 
said, or whether the plaintiff was prompt in taking steps to assert 
its nghts in respect to same, and so far as the same may he material 
calls for strict proof thereof. 

I pon information and belief, this defendant admits that, through 
attorneys representing the plaintiff, complaint was made to the 
J reasurer of the United States by correspondence and affidavits, pur¬ 
porting to show that the endorsement of the said warrant as allowed 
was unauthorized and unlawful, and that the disposition of the pro¬ 
ceeds by said W. G. Whorf was unlawful, unauthorized and fraud¬ 
ulent, and requested the Treasurer to issue a new warrant He 
further admits that the Treasurer refused to issue a new 
^ / warrant, but reclaimed the sum of money represented thereby 
from The Commercial National Bank, to which he surren¬ 
dered the same warrant, and thereafter said sum of $5,000 was cov- 
ered into the Treasury. 

But this defendant is advised and believes that the Treasurer of 
he United States had not nor has any power to issue a new warrant 
to the plaintiff; he is further informed and believes, and upon such 
information and belief avers, that said warrant No. 5640 is still out¬ 
standing in the hands of the defendant. The Commercial National 
I ank. or in the hands of the defendant. Orren G. Staples; that there 
is a dispute as to the ownership of the said warrant and as to the 
proper person or official to endorse the same; that it is claimed on the 
one hand that the said warrant has passed, by lawful and authorized 
endorsement to either the defendant bank or the defendant Staples, 
or both of them and that either or both of them gave value therefor 
without notice of any defect therein; that it is claimed by the plain- 

Sr ^ n r that endorsement of the said draft by said 
\\. G. \\ horf was unlawful and ineffectual to pa«s title thereto; that 
he has no knowledge, however, whether the plaintiff claims that the 
defendants 1 he Commercial National Bank and Orren G. Staples 
or either of them, had notice of the alleged want of authority to en- 
dor*e, or whether it is claimed that said defendants did not nor did 
either of them give value for the said warrant. But this defendant 
is advised and believes, and upon such advice and belief avers, that 
pending the said dispute aforesaid, the Treasurer of the United States 
is wholly without power or authority to issue a second w r arrant 
21 and wholly without powder, authority or jurisdiction to deter¬ 
mine the ownership of the said outstanding warrant, or the 
proper person or official to endorse the same j that the matters in dis¬ 
pute between the respective parties do not concern this defendant or 
require him to be interpleaded herein, or invest this Honorable Court 
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with anv jurisdiction to control the custody of the fund represented 
bv «aid outstanding warrant so long as there is a dispute a.- to the 
ownership thereof, or uncertainty as to the person or persons author- 

' 7< i leven'^Tlits* de fendant has no personal knowledge whether the 
nlainriH has demanded the said warrant from the defendant The 
Commercial National Bank, or what if anv response ?1,l< l V ’ aI ' k ' : 
have ninde to any such demand, and therefore he can neither admit 
nnr rlonv the allegations of paragraph eleven of the hill. 

Twelve This defendant is likewise without knowledge or ini oni < 
tion is to anv demand of the plaintiff upon the defendant. Orren G. 
Staples for surrender of said outstanding warrant, or any response 

>f ThirtSn Pl Thisdefendant, upon information and belief, 

the plaintiff has demanded of the Treasurer of the United States 
a stoppage of payment on account of said warrant a 

"'^Fourteen“ tS defendant admits that the demand of the plain¬ 
tiff tha^new warrant he issued to it has been refused for the reasons 

.).) ^Fiftcenl^This defendant admits that the Comptroller of the 
Treasury ims delivered an opinion that the endorsement of the 

1. !i* “ui™ ri* opinion is thol 0. 

endorsed by the proper authority on 

h 6 Fttrlher ansuverintTthis defendant avers that lie is advised and be- 
jieves the plaintiff has a plain, adequate and complete remed> at law 

Andlnvin^answered fullv this defendant prays that the bill of 
complaint herein be dismissed and the rule to show cause discharged. 

v WM. P. MALBURN, 

F. A. R., 

Acting Secretary of the. Treasury. 

JOHN E. LASKEY 

United States Attorney , D. C. 

District of Columbia, To wit: 

I William P. Malburn, do solemnly swear that l am the Acting 
Secretary of the Treasury of the United States; that T have read the 
'forego in o' answer bv me subscribed and know the contents thereof; 
that^the"statements therein made as of my personal knowledge are 
K and those made on information and 

Subseribed and sworn to before — this eleventh day of March, 

1915 V W at 1 JAS. N. FITZPATRICK, 

[seal, j Notary Public . 
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Answer of Commercial National Bank. 


Filed April 2, 1915. 


* 


* * 


* * * * 


The defendant, The Commereial National Bank, answering the 
rule to show cause herein says that it has not possession of the 
warrant referred to in the bill of complaint, having turned the same 
over to Orren G. Staples, and this defendant has no interest in the 
controversy and no relief is prayed against it. 


E 


T. 

C. 


LLIS & DONALDSON, 

Attorney - for Defendant, 

Commercial National Bank. 


K. SANDS, 
B. ELLIS. 


Cashier. 


District of Columbia, ss: 

Tucker K. Sands, being first duly sworn deposes and says that he 
is the Cashier of the Commercial National Bank and is agent for 
the purpose of making this affidavit ; that he has read the foregoing 
and annexed answer by him subscribed and knows the contents 
thereof; that the allegations therein contained as of his personal 
knowledge are true, and those set forth upon information and l>elief 
he believes to be true. 

TUCKER K. SANDS. 


Subscribed and sworn to before me this 12th day of March, 1915. 
[seal.] ALEXANDER R. VARELA, 

Notary Public, D. C. 

24 Decree Appointing Receiver. 

Filed April 16, 1915. 

******* 

This cause came on to be heard at this term of Court upon the Bill 
of Complaint and Rule to show cause issued thereon and the answers 
of the defendants William G. McAdoo, Secretary of the Treasury, 
and John Burke, Treasurer of the United States, the Commercial 
National Bank, and Orren G. Staples, to said Bill of Complaint and 
Rule to show cause, and the same having been duly considered by the 
Court, it is thereupon this 16th day of April, 1915, 

Adjudged, ordered and decreed, that the Munsey Trust Company 
of Washington, D. C., l>e and it is hereby appointed receiver in 
this cause (to sene without compensation and pay interest at the 
rate of three per cent per annum on all funds coming into its 
hands as such receiver) with authority to demand and receive from 
Orren G. Staples, Navy Warrant No. 5646, for Five Thousand ($5,- 
000.00) Dollars, dated April 10, 1914, referred to and described in 
the pleadings in this cause, and with further authority, for the pur- 
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pose of cashing said warrant, to endorse the same, as such receiver, 
for and on hehalf of said Orren G. Staples and the plaintiff, and to 
demand, collect and receive from the defendants. William G. Mc¬ 
Adoo, Secretarv of the Treasurv, and John Rurke. Treasurer of the 

• • 

United States, upon surrender of said warrant so endorsed, the full 
sum of five thousand ($5,000; dollars; without prejudice, however, 
to any rights of said Staples as a litigant with the plaintiff. The 
Port Graham Goal Company in this cause, arising out of the 

25 payment of the sum of five thousand ($5,000) dollars into 
the Treasury of the United States by the said Staples, through 

the defendant. Commercial National Rank, in consequence of the 
endorsement of said warrant by said defendants, and without prej¬ 
udice. pending the final decree herein, to the right or title of the said 
Staples, as between himself and the plaintiff, in and to the said 
warrant or the proceeds thereof, said sum of five thousand ($5,000) 
dollars to l>e held by said Receiver subject to the further order of 
this Court. 

Tt is further ordered, that the said defendant. Orren G. Staples, he 
and he is hereby directed to forthwith deliver and surrender up to 
said Munsev Trust Comnanv, Receiver appointed herein, the afore¬ 
said Navy Warrant No. 5040. without preiudice to any of the rights 
of said Staples as aforesaid, and the defendants. William G. McAdoo. 
Secretary of the Treasury, and John Rurke. Treasurer of the United 
States, are hereby authorized and directed to pay to said Munsev 
Trust Company. Receiver herein appointed the aforesaid sum of five 
thousand ($5,000) dollars, and the receipt of the Receiver herein 
appointed for said amount shall l>e full acquittance to the United 
States for any and all claims or demands, either at law or in equitv, 
of the parties hereto arising out of or in any wise connected with 
the aforesaid warrant, or the claim for the payment of which said 
warrant was drawn. 

Tt is further ordered, that upon payment of the said sum by the 
Defendants William G. McAdoo. Secretary of the Treasury, and John 
Rurke, Treasurer of the United States, to said Munsev Trust Com¬ 
pany. Receiver aforesaid, as herein provided, that this suit 

26 shall l>e and the same is hereby dismissed as to said De¬ 
fendants William G. McAdoo. Secretary of the Treasury, and 

John Burke, Treasurer of the United States, without costs to said 
Defendants. 

Rv the Court : 

F. L. SIDDONS, Justice. 

We consent: 

R. E. HINTON, 

Attorney for Staples. 
SAMUEL HERRICK, 
RUFUS S. DAY, 

Attorneys for Port Graham Coal Company. 
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Memoranda. 

May 21, 1015.—Motion of Plaintiff for Commission to take deposi¬ 
tions of witnesses at Seattle, State of Washington, filed. 

May 21, 1915.—Order for Commission to take depositions, issued. 


Order Dismissing Bill as to Defendants McAdoo and Burke. 

Filed July 2, 1915. 

******* 

This cause came on to he further heard at this term and it ap¬ 
pearing to the court that the defendants, William G. McAdoo, Secre¬ 
tary of the Treasury, and John Burke, Treasurer of the United States, 
have fully complied with the provisions of the decree passed herein 
on the 17th day of April, 1915, and has paid to the receiver herein 
appointed the sum of Five Thousand Dollars ($5,000), in 
27 accordance with said decree as evidenced by the receipt of the 
receiver filed herein on the 2d day of July, A. D. 1915, it is 
this 2d day of July, 1915; ordered, that the al>ove entitled cause he 
"a o ei o ( li. mis ((1 as to the said defendants, William 
G. McAdoo, Secretary of the Treasury, and John Burke, Treasurer 
of the United States. 

WENDELL P. STAFFORD, Justice. 


Receipt of Receiver. 

Filed July 2, 1915. 

* ****** 

We, the Munsev Trust Company, receiver appointed by order in 
the above entitled cause, dated the 17th day of April, 1915, do hereby 
this 12th day of May, 1915, acknowledge receipt from William G. 
McAdoo, Secretary of the Treasury, one of the defendants in the 
above entitled cause, the sum of Five Thousand Dollars, ($5,000) 
being the fund described in said order, which said sutn was paid 
to us as receiver in pursuance of said order, and this receipt shall 
be and is a full acquittance to the United States for all claims and 
demands whatsoever, against the United States, by the parties to this 
cause. 

THE MUNSEY TRUST CO. 

A. B. CLAXTON, Treasurer, 

Receiver. 

28 Memorandum. 

October 6, 1915.—Return of A. C. Bowman, U. S. Commissioner, 
to Commission to take the Depositions of A. Stern, Miss S. C. Bern- 
heisel, Richard Saxe and Williams P. Williams, published and filed 
by Clerk. 
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Final Decree. 

Filed May 1, 1916. 

* * * * * * * 

This cause came on for final hearing at this term, and thereupon, 
upon consideration thereof, it is this 1st day of May, A. D. 191b, 
adjudged, ordered and decreed as follows:— 

The plaintiff, the Port Graham Coal Company, is entitled to have 
and receive the proceeds of the United States Treasury Warrant, 
described in the bill of complaint as Navy Settlement Warrant No. 
5646, for Five Thousand Dollars ($5,000) payable to the order of 
the Port Graham Coal Company, Seldovia, Alaska, which said pro¬ 
ceeds are now held by the Munsey Trust Company, the receiver 
heretofore appointed in this cause to endorse said warrant, collect 
the proceeds thereof and hold the same subject to the order of this 
Court. 

The said receiver shall accordingly forthwith pay and turn over 
to the plaintiff, or its counsel of record, the proceeds of said warrant 
with the accumulation of interest thereon; and file herein proper 
receipt therefor; and upon such payment being made and receipt 
therefor l>eing filed, the receiver shall be discharged and relieved of 
all further liability in the premises. 

*29 And the defendant, Orren G. Staples, shall pay to the 

plaintiff the costs of this suit to be taxed by the clerk, for 
which the plaintiff shall have judgment as at law. 

WALTER I. McCOY, Justice. 

From this decree the defendant O. G. Staples notes an appeal to 
the Court of Appeals in open Court, and the supersedeas bond on 
appeal is hereby fixed in the sum of Five Hundred Dollars. 

WALTER I. McCOY, Justice. 

Memoranda. 

May 16, 1916.—Appeal Bond of Defendant No. 4 for $500 ap¬ 
proved and filed. 

June 8, 1916.—Time for submitting Bill of Exceptions extended 
to, and including, July 3, 1916, and for filing Transcript of Record 
to, and including, July 20, 1916. 

July 3, 1916.—Time for submitting Bill of Exceptions extended 
to. and including, July 15, 1916, and for filing Transcript of Rec¬ 
ord to, and including, August 1, 1916. 

July 14. 1916.—Time for submitting Bill of Exceptions and State¬ 
ment of Evidence, extended to, and including, July 19, 1916. 

July 18, 1916.—Bill of Exceptions and Statement of Evi- 
30 dence submitted. 

July 19, 1916.—Bill of Exceptions and Statement of 
Evidence approved and filed. 
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Assignments of Error . 

Filed July 24, 1916. 

* * * * * * * 

And now conies, Orren G. Staples, appellant, and complains that 
the decree entered in the above entitled cause on the 30th day of 
April, 1916, is eroneous and unjust to appellant because the Trial 
Court erred: 

1st. In holding and decreeing that the plaintiff, Port Graham 
Coal Company, is entitled to have and receive from the receiver the 
proceeds of the warrant involved in this litigation. 

2nd. In holding that appellant. Staples, never acquired any right, 
title or interest in said warrant as against the plaintiff and in not 
holding that the endorsement of said warrant, by plaintiff through 
its agent, prior to Mr. Staples, was duly authorized and passed title 
and that Mr. Staples was entitled to hold said warrant or (he pro¬ 
ceeds thereof against said prior endorser until reimbursed for the 
amount reclaimed from him by the subsequent endorsers. 

3rd. In holding that the purpose of the whole transaction was 
merely to get the warrant deposited in the bank to the credit of the 
Port Graham Coal Company and in not finding and holding that 
the sole purpose, so far as the officials of the Port Graham Coal 
Company were concerned, was to authorize Mr. Whorf to 
31 cash the warrant so that he could settle up his bills in Wash¬ 
ington and get back to .Seattle. 

4th. In not dismissing plaintiff’s bill and directing the receiver 
to surrender to appellant, Staples, in lieu of the warrant in question 
the proceeds collected by the receiver from defendant, William G. 
McAdoo. Secretary of the Treasury, on account of said warrant. 

5th. In not holding that plaintiff is entitled in any event only 
to an accounting for such part of the proceeds of the warrant as 
was not owing to Mr. Whorf for expenses incurred on his trip to 
Washington and for salary as general manager up to the time he was 
removed from that position. 

6th. In holding and ruling that the depositions taken by the 
plaintiff at Seattle under commission of this Court and returned 
and duly published, as provided’by Rule 38 of the new equity rules, 
nor any part of said depositions, were in evidence until actually 
read by the Court, and in not holding and ruling as requested by 
defendant Staples that said depositions, under the circumstances 
shown bv the record in this case, were in evidence as testimony for 
the plaintiff and available to he read to the Court by defendant 
Staples without making such witnesses his witnesses. 

B. E. HINTON, 

Attorney for Defendant Orren G. Staples. 


3—2994a 
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32 Appellant's Designation oj Record. 

Filed July 24, 1916. 

******* 

The Clerk will please include in the record for appeal in the above 
entitled cause, transcript of the following: 

1st. Hill of complaint and rule to show cause. 

2nd. Answers of defendants William G. McAdoo, Secretary of 
the Treasury, Orren G. Staples, and the Commercial National Bank. 

3rd. Decree appointing Munsey Trust Company receiver. 

4th. Receipt of receiver, The Munsey Trust Company. 

5th. Order dismissing cause as to defendant McAdoo. 

(5th. Memorandum of commission issued to take depositions in 
Seattle, Washington, showing issued upon application of plaintiff. 

7th. Memorandum showing return, filing and publication of 
depositions, giving names of witnesses. 

8th. Final decree. 

9th. Assignments of Error. 

10th. This designation. 

B. E. HINTON, 

Attorney for Defendant and Appellant Staples. 


33 


Supreme Court of the District of Columbia. 


United States of America, 

Distriet of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 
1 to 32, both inclusive, to be a true and correct transcript of the 
record, according to directions of counsel herein filed, copy of which 
is made part of this transcript, in cause No. 33274 in Equity, 
wherein The Port Graham Coal Co. is Plaintiff, and William G. 
McAdoo, Secretary of the Treasury, et al. are Defendants, as the 
same remains upon the files and of record in said Court. 

In testimony whereof. I hereunto subscribe mv name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 26th day of July, 1916. 

[Seal Supreme Court of the District of Columbia. | 

JOHN R. YOUNG, Clerk. 
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34 In the Court of Appeals of the District of Columbia. 

No. —. 

% * 

Orrin G. Staples, Appellant, 
vs. 

Port Graham Coal Company, Appellee. 

Stipulation. 

\ 

amendment filed July 2, 1915, to the answer of Orrin G. Sta- 

f e f, -° t le Rl11 °[ Complaint embodied in the Transcript of Record 

| at L S ( w Se havi "« been included said Transcript, it is stipu- 

hi e i that a fv, ld . ame " d '» ent ma y l,e printed as part of the Record 
herein and that the said amendment is in the following form: 

* ow comes defendant, Orrin G. Staples, by his attorney and with 

itf'.t, 0 io?i Ur n first f h w nn , d ol,tMned > amends his answer filed herein 
on the 12th Day of March, 191o, bv inserting on page 7 following 
the seventh line from the top of said page, the following: 

•Further*™^answering said bill of complaint and rule to show 
cause, tins defendant is informed and believed and therefore avers 
hat the said navy settlement warrant was issued in payment for the 
loss ol a scow lost by the Navy Alaskan Coal Expedition, and that 

. 

B. E. HINTON, 

Attorney for Appellant. 
SAMUEL HERRICK, 

J. W. COX, 

Attorneys for Appellee. 

[Endorsed 1 ] 2994. Orren G. Staples, Appellant, vs. The Port 
Graham Coal Company. Addition to record per stipulation of coun- 
sel. Court of Appeals, District of Columbia. Filed Aug. 8, 1916 
Henry W. Hodges, Clerk. h ’ 


35 In the Supreme Court of the District of Columbia. 

Equity. No. 33274. 

Port Graham Coal Company, Plaintiff, 

vs. 

William G. McAdoo, Secretary of the Treasury, et al., Defendants. 

Statement of Evidence and Bill of Exceptions. 

Be it remembered that this cause came on for hearing and trial 
before Mr. Justice McCoy, sitting as a Court of Equity. There were 
present on behalf of the plaintiff, Samuel Herrick, Joseph W. Cox 
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and Rufus S. Day, and on behalf of defendant 0. G. Staples, Bynum 
E. Hinton. 

Thereupon eounsel for plaintiff stated to the Court, “We wish to 
offer in evidence these depositions taken in Seattle, and the original 
minute hooks of the company duly identified by the U. S. Commis¬ 
sioner taking the testimony.” 

Thereupon counsel read from the deposition of SteC. Bernheisel 
who testified: that she was the bookkeeper for J. Redelsheimer & Co.; 
and had been bookkeeper for that Company for nearly eight years, 
and in connection with her duties she kept the books also of the Port 
Graham Coal Co. until Mr. Redelsheimer’s death on the 6th of Feb¬ 
ruary, 1014, after which Mr. Randolph took over the books. During 
the time she had charge of the books of Mr. Redelsheimer and of the 
Port Gra- Coal Company she made out the checks for the Port Gra¬ 
ham Coal Co. and Mr. Redelsheimer signed them. She was ac¬ 
quainted with Lenore C. Whorf (who was present when the deposi¬ 
tion of the witness was taken) the wife of Mr. W. G. Whorf, and with 
the signatures of both. On being shown a photostat copy of the 
United States warrant for $5,000 issued to the Port Graham Coal 
Company, bearing the endorsements Lenore C. Whorf, Vice 
36 President, and then W. G. Whorf, General Manager, she said 
that both these endorsements were made by W. G. Whorf. 
(See Marginal Page 43.) The fact that W. G. Whorf signed both 
his name and his wife’s name on the back of the warrant was ad¬ 
mitted by counsel for defendant Staples. 

Having read nine pages, leaving unread eighteen pages, consisting 
of two pages of direct, five of cross, seven of redirect and three of re¬ 
cross, the further reading of this deposition was suspended by agree¬ 
ment until the next Court day, in order to give counsel an oppor¬ 
tunity to consider the objections made when the depositions were 
takeii and to agree upon and mark the remaining parts of this and 
also the parts of the deposition of Mr. Richard Saxe Jones which 
should be read to the Court as material to the issues. 

On cross examination, which was not read to the Court, Miss Bern¬ 
heisel testified as follows: That she had to do with the payment of 
Whorf’s salary as General Manager and that his salary was paid until 
March 1914. that he did not draw any salary after Mr. Redelsheimer’s 
death but had drawn one month’s salary in advance before Mr. Re¬ 
delsheimer’s death which brought his salary up to March; that she 
did not know why his salary was not paid after Mr. Redelsheimer's 
death but she had no instruction to pay any salary. 

Counsel thereupon proceeded with the deposition of Mr. A. Stern 
as follows: That he was a resident of Seattle and the secretary and 
treasurer of the Port Graham Coal Company, and had l>een such 
since its organization: that the Frst National Bank of Seattle was 
the depository of the funds of said corporation when it had any, the 
during the time he had t)een secretary and treasurer he kept the 
records, the by-laws and minutes of the corporation and produced 
the minute book of the corporation; that all the meetings as shown 
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ien t t h tl,^°noZ re f trUe a J* d ,T t V5 11 ? 0CC " rred - Witn «» stated that he 
' 1 4 | n °tice for a stockholders meeting for September 5, 1914 

by a registered letter to (lie stockholders on August 24 1914 • 
that he sent the notice to Mr. Whorf and Mrs. Whorf’and to 
all stockholders and that the purpose of this meeting was 
to hale an election of officers; that Mr. P. V. Davis an attorney of 
SeatHe was present and claimed the right to vote the stock of Sirs 
noi at this meeting, which was the last meeting held bv the 
corporation, and that the Port Graham Coal Company or ite treas¬ 
urer had never received the sum of $25.00 from W. G Whorf ob¬ 
tained by him m Washington. I). C., nor did the company or the 

he ?orn T' Ve the ^"" ,,f !f: ' 000 fr '-*n him- The minute ls.ok of 
the corporation was thereupon identified bv the witness and offered 

ntd it w?' h l-'nff C Said U , le otfi< ' e general manager existed 
until it was abolished September 19, 1914, and that W. G Whorf 

oniil 'w ene S To n i¥ er l from , the incorporation of the company 
until September. 1914 when he was removed as shown bv the 

mvmeni '\}. tness test ! fie<1 that 11 resolution was passed authorizing 
p<i\ment to the general manager of $200 per month as salary; that 
no one else to his knowledge drew a salary in the company, that he 
wouldjiot know unless somebody told him. 

he3i”’ N0 \ 14 Wa f r. old you - You were just sort of a figure- 

liead. A. I was just Secretary and Treasurer.” 

W itness testified that the minutes show that W G Whorf was 
on a salan- of $200 per month until the office was abolished and 
»as a stockholder and one of the trustees. As treasurer all checks 
against the account had to be signed by witness and bv the presi¬ 
dent; that Whorf never drew checks on the company, or made 
deposits or endor * d Paper as far as witness ever knew or heard. 
After Mr. Redelsheimer’s death he met Mr. Whorf and 
remembered calling his attention to the matter of this $5000 
but got no rej.lv from Mr. Whorf. The $5000 had not come 
into the treasury. He had not received any money for the Port 
Graham Coal Company since September 1014. 

Cross-examination: 

Q. What money did come into the treasury of the company’ 
i don t know. No money ever came to me. 

Q. Has any money ever come into the treasury since vou have 
been treasurer? A. Not into my hands. ' 

Q. Has it ever come into the treasury of the company, if so, when 
and how much, and from where? A. T never received anv monev. 

Q. As treasurer of the company, have you anv books showing the 
income and expenditures? A. No sir, I have riot. 

Q. Have any books been kept by yon as treasurer? A. No sir 
r }V 1,0 '•uu h n ow. of your own knowledge, whether the Port 
Graham Coal Company ever had fifteen cents in the treasury ever 
had any money in its treasury, and if so, how much and where did it 
come from? A. I do not know, sir. 


22 


ORREN G. STAPLES VS. 


Q. Did you ever sign a check of the Port Graham Coal Company 
as treasurer? A. No sir. 

39 (J. Did you ever see a hank book in which the Port Gra¬ 
ham Coal Company had any money on deposit in any hank. 

in its own name? A. No sir. 

Q. N ow, Mr. Stern, did you ever receive any salary as an oHicer 
of the company? A. No. 

Q. You held one share of stock in your name? A. Yes sir. 

(}. Ever since the incorporation of the company? A. ^ es sir. 

Q. You never paid anything for that? A. No sir. 

Q. You were, during the life of Redelsheimer. an employee of 
his store, were you? A. An associate. 

Q. An associate of his jn the business of J. Redelsheimer Com¬ 
pany? A. Yes. in the business of Ilymes. Pauson A Co., liefore 
Redelsheimer started it in 1889. 

Q. That firm was succeeded by J. Redelsheimer & Co. You re¬ 
mained there, did you? A. No sir. 1 didn’t remain. 

Q. What business have you been engaged in during the last four 
or five years? A. Been in the fertilizing business with a plant at 
Fairhaven. pretty large plant. Went fluey on that, about twenty 
thousand dollars in that. I came down and got into the scrap-iron 
business. Iron went down and 1 went down with it. I have re¬ 
tired from business, being unsuccessful in it. 

40 That he acted as treasurer of the company, never bought 
any stock, never received anything out of it, but acted simplv 

as treasurer localise Redelsheimer wanted him to. Redelsheimer 
and he had been associates a long lime: be did not maintain an ofthe 
or a place of business as treasurer, but kept the minute l>ooks in the 
safe of .T. Redelsheimer. That there was no meeting of the corpora¬ 
tion lietween March 5. 1913 and September, 1914. and there was no 
president elected to fill the vacancy caused bv the death of Mr. 
Redelsheimer. which occurred February .*>, 19i4. and that during 
this period there was no president of the company and the vice 
president during that time was Ignore C. \\ horf: that he could not 
of his own knowledge, without referring to the minutes and by-laws 
state whether or not Mr. Whorf was on a salary of $200 per month, 
that he was not keeping the hooks of the company: that be was 
simply keeping the minutes and acting as treasurer. 

In April, 1914. Mr. Redelsheimer owned four hundred shares 
of stock. Mr. Whorf one share. Mrs. Whorf one hundred and ninety 
seven diarts. J. L. Gottstein one share, which was transferred to 
S. S. Loeb. August 14. 1914. and A. Stern, the witness, one share. 
One share to Ben Moyses September 14. 1914. At the time of Mr. 
Redelsheimer s death, he and the Whorfs owned all the stock hut 
two or three shares and one of these was held by the witness. Mr. 
Gottstein never paid anything into the treasury for his share as the 
witness knows of. Tie like the witness was just acting for the 
accommodation of Mr. Redelsheimer. Whorf was manager up to 
September 1914, when he was removed. Witness testified that the 
minutes of the several meetings were written by R. S. Jones, the 
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attorney for the Redelsheimer estate. Witness met Mr. 

41 Whorf after Mr. Redelsheimer’s death, thinks it was on the 
occasion of one of the meetings of the corporation that the 

minutes covered, but that he had no conversation with him. Wit¬ 
ness did not know that Whorf was hack in Washington, I). C., in 
April, 1014; he had learned l>efore Redelsheimer’s death that plain¬ 
tiff was asserting a claim against the Government for $">000. At 
the time of mailing notices for the meeting in the fall of 1014. he 
did not know where Mr. Whorf was at that time, whether he was hi 
Alaska or not, hut mailed notice to his Seattle address bv registered 
letter. J * 

On redirect examination witness testified that the reason the»*e 
were no meetings between March 1013 until August 1014 was be¬ 
cause there was no business to attend to and that the books of the 
corporation up until the time Mr. Redelsheimer died were kept by 
Miss Bernheisel. \\ itness was then asked if anything peculiar had 
happened which made it necessary to call a meeting in September, 
1014. and in reply said, “No, there was an election of officers,” and 
at that meeting they were served with papers by the Court enjoining 
them from transacting any further business until the Court should 
decide. Upon further questions by attorney for plaintiff, witness 
testified that there was a meeting held in September, 1014, to ask 
Mr. Whorf to account for and give up the moneys he received from 
the day of the organization of this company. 

Q. Rid that meeting have anything to do with this draft, of 
which this is a photostat copy? A. There was another meeting 
than that. T notified Mr. \\ horf that he had received five thousand 
dollars from the Government and to give an account of it. 

42 Q. That had something to do with the calling of this meet¬ 
ing? 

A. It had. 


Witness said that the stenographer, Miss Johnson, had written up 
the minutes in typewriting and not the attorney for the plaintiff, 
and witness had pasted them in the minute book. Witness said 
Mrs. W horf never acted as vice president to his knowledge. He did 
not know anything about the written authorization from Mrs. Whorf 
to Mr. Whorf to collect this money. What he meant to testify to 
was that so far as he knew, Mrs. \V horf never acted as vice president. 
So long as the president was living there was no occasion for the 
vice president to act. 

Witness further stated that Miss Bernheisel kept all the hooks and 
that he knew that she was keeping them and never inspected them 
and that he did not know what she put down either as credits or 
debits nor did he concern himself with it. Witness testified that 
he wrote to Mr. Whorf notifying him that he (Whorf) received 
the $5000, but that he did not demand payment but asked for an 
accounting. 


M hereupon at 3.15 o’clock P. M., the further hearing of this 
cause was adjourned until Tuesday, April 25, 1916 at 10 o’clock 

A. M. 
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Upon resuming the trial on Tuesday morning, April 25, 1916, 
counsel announced to the ourt that they had been unable to agree 
as to what parts of plaintiff’s depositions should be read and what 
parts omitted. Whereupon Mr. Hinton said: 

43 “I am also willing to say at this time that I am ready to 
permit the depositions to go in as they have produced them 

here, with one or two exceptions based on hearsay and matters of 
that kind. Let them go in for what they are worth, and the parties 
can act as they see fit, or as the Court may direct, with respect to 
how much is actually read in Court. 1 can see that some of this 
testimony might be irrelevant in some views of the case. ’ 

The Court: Then I want to hear the depositions, because if I 
think 1 know enough law when 1 get through hearing the evidence 
in the case. T am going to decide it. If T have to take it under 
advisement it will be at least until next fall before you will get a 
decision. 

Mr. Hinton: T am willing that they shall proceed with the read¬ 
ing of their depositions, and T will raise the objections that 1 have in 
mind when the points are reached, or will waive those that T wish 
to waive. 

Mr. Herrick thereupon read in evidence from the minute book, 
the material parts of which were as follows: 

44 By-Laws. 

Article XIII. 

Officers. 

The officers of the Company shall be a President, a Vice President, 
a General Manager, a Secretary and an Assistant Secretary, a Treas¬ 
urer. and such other officers as the Hoard of Trustees may appoint. 
All officers shall be elected by the Board of Trustees after its elec¬ 
tion by the Stockholders: and a regular meeting of the Trustees may 
be held without notice for this purpose immediately after the annual 
meeting of the Stockholders and at the same place. 

Article XVI. 

President. 

The President shall be the chief executive officer of the corpor¬ 
ation and shall preside at all meetings of the Stockholders, and of 
the Board of Trustees; shall sign all certificates of stock, bonds, 
deeds and contracts of the corporation, and shall perform all the 
duties commonly incident to his office. His duty to sign the instru¬ 
ments herein mentioned is not exclusive. The signature of any 
other officer authorized to sign by these by-laws shall be equivalent 
to signature by the President. 









THE PORT GRAHAM COAL COMPANY. 


25 


Article XVII. 

Vice President. 

The Vice President may perform the duties and shall have all 
the powers of the President, except to preside when the President is 
actually present exercising his right to preside. Tie shall have power 
to sign all certificates of stock, bonds, deeds and contracts of the 
corporation, and shall perform such other duties and have such 

other powers as the Hoard of Trustees shall from time to time 
45 designate. 

Article XVI[I. 

General Manager. 

The General Manager shall have the general charge of the Com¬ 
pany’s business under the supervision of the President and direc¬ 
tion of the Hoard of Trustees. 

Article XIX. 

Secretary. 

The Secretary shall keep correct minutes of all meetings of the 
Stockholders, and Hoard of Trustees, and shall sign and attest with 
the corporate seal such instruments as he may he directed by the 
Hoard of Trustees, and shall perform all the duties commonly in¬ 
cident to his office. Any Assistant Secretary or Sccretarv pro 
tempore may perform the duties of Secretary and shall have like 
authority for the time being. 

Article XX. 

Treasurer. 

The Treasurer shall have the care and custody of the funds of 
the corporation and shall have and exercise, under the supervision 
of the Hoard of Trustees, all the powers and duties commonly inci¬ 
dent to his office, and shall, if required so to do by the Hoard of 
Trustees, give bond in such sum and with such sureties as shall he 
acceptable to the Hoard of Trustees. He shall have the custody of 
all the money, funds and valuable papers and documents of the’cor- 
poration, except his own bond, which shall be in the custody of the 
President. Tie shall deposit all the funds of the corporation in 
such bank or banks, trust company or trust companies, or with such 
firm or firms doing a banking business, as the Trustees shall desig¬ 
nate. He may endorse for deposit or collection all notes, et cetera, 
payable to the corporation or its order, and may accept drafts 
46 on behalf of the corporation. He shall keep accurate books 
of account of the corporation’s transactions, which shall be 
4—2994a 
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the property of the corporation, and, together with all its property 
in his possession, shall be subject at all times to the inspection and 
control of the Trustees. The Trustees may appoint one or more 
Assistant Treasurers, with such powers and duties, including the 
powers and duties of the Treasurer as herein stated, as shall seem 
to them best. All checks, drafts, notes or other obligations for the 
payment of money shall be signed by the Treasurer or an Assistant 
Treasurer, except as the Board of Trustees shall otherwise speci.d*/ 
order, and shall be countersigned as a condition to their \ alidity by 
the President, Vice President, or such other officer or agent as the 
Trustees shall by resolution direct. 

Article XXII. 

Vacancies. 

If the office of any Trustee or officer, or agent, one or more, be¬ 
come vacant by reason of death, resignation, removal, disqualifica- 
tion or otherwise, the remaining Trustees, although less than a 
quorum, may, bv a majority vote, choose a successor or successors, 
who shall hold office for the unexpired term, except that vacancies 
in the Board of Trustees caused by the removal of *i Trustee, as pro¬ 
vided in Article XXI of these by-laws, shall be filled for the un¬ 
expired term by the Stockholders at a meeting called for that pur¬ 
pose. 

47 First Meeting of Foard of Trustees 

March 3, 1913. 

Mr. Xewberger then nominated and moved that the following 
persons l>e elected to fill the following offices respectivelv: 

President, William G. Whorf 
Vice-President. Penore C. Whorf 
General Manager, William G. Whorf 
Treasurer, A. Stern 
Secretarv, A. Stern 

The nomination and motion were duly seconded, and upon being 
put to a vote, each of the persons named was respectively elected to 
fill the office to which he was nominated. 

It was voted that the General Manager receive the sum of two 
hundred dollars per month; that the Trustees fix the salary of the 
Secretarv, and that the Treasurer receive no salarv. 

William G. Whorf and Lenore C. W horf thereupon submitted to 
the Trustees a proposition whereby they offered and agreed to con¬ 
vey to the corporation, by good and sufficient deed, The Port Gra¬ 
ham Mine, so-called, situated in the Cook Inlet Mining District of 
the Territory of Alaska, the same l>eing the mine recently patented 
by the Government of the United States to the said William G. 
Whorf, containing 65 acres more or less; also all scows and other 
property in any wise used in the development or operation of said 
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mine, in payment of their respective subscriptions to the fullv-paid 
and noil-assessable stock of this corporation, and the Trustees bein" 
t / lat sa *d mine is fairly reasonable and well worth the sum 
°f fifty-nine thousand seven hundred dollars ($59,700), on motion 
ol -Mr. tiottstem, duly seconded, the following resolution was unani- 
mously adopted: 

^ anf i voted that this Company accept the proposi- 

tion of William G. Whorf and Lenore C. Whorf to convey 
to this corporation, by good and sufficient deed, the said Port Gra¬ 
ham Mine, so-called; also all scows and other property in any wise 
used in the development or operation of said mine, in payment of 
their and each of their subscriptions to the fully paid and non¬ 
assessable stock of this corporation; that upon the execution and 
delivery of said deed to said mine said William G. Whorf and 
Lenore C. W horf be credited upon the books of the Company with 
the full amount of their and each of their subscriptions to the 
w St ° ck ? f t,ie ( * or P°ration, and that thereupon he issued to 
W llham G. YY horf two hundred and ninety-nine (299) shares and 
to Ignore C. AY horf two hundred and ninety-eight (298) shares of 
the fullv-paid and non-assessahle capital stock of this corporation 
of the par value of one hundred dollars ($100.00.) 


Adjourned Meeting of the Board of Trustees. 

March 4, 1913. 

The President. YVilliam G. YYliorf, laid before the Board his 
resignation as President of the Company, stating that inasmuch 
as he would lie absent from the principal place of business of the 
Company most of the time, he felt that Mr. Redelsheimer. who 
had become a large stockholder in the Company and whose well- 
known business ability would he of material aid to the Company, 
should Ik? elected as its President, and on motion dulv made arid 
seconded the resignation of William G. YY T horf as President of the 
Company was accepted. 

On motion duly made and seconded J. Redelsheimer wa« unani¬ 
mously elected President of the Company. 


Special Meeting of the Board of Directors. 
March 5, 1913. 


There were present the following trustees: 

YYhlham G. YY T horf, Julius Redelsheimer and A. Stern* the same 
being a quorum of the Board. 

The President occupied the chair and the Secretary acted as 
secretary of the meeting. 

Oft motion, the minutes of the last meeting were approved 
as recorded. 

On motion duly made and seconded, it was voted—That the 
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First National Bank of Seattle be and it is hereby made the depos¬ 
itory of the funds of this company; that the President alone sign 
all checks drawn on said hank against said funds. 


50 Meeting of August 24, 1914. 

Ph. 3. 

The Secretary and presiding officers then called attention of the 
meeting to the fact that Whorf had received $5000 from the Navy 
Department at Washington, D. C., in settlement of the claim of 
the Port Graham Coal Co. vs. the United States Government in ac¬ 
cordance with law of Congress passed for the payment of said claim. 
That said sum had never been reported to the Company or any of 
its officers and the money had never been turned over to the 
Treasurer. Mr. P. V. Davis, attorney at law, being present at the 
meeting stated that he represented W illiam G. Whorf and Uenore 
C. Whorf and that he believed that Mr. W’horf had received the 
money and would account therefor except for the fact that Mr. 
Whorf believed there were other moneys which had not been ac¬ 
counted for. 

Thereupon it was moved by R. Movses, seconded l>v Stern that 
the Treasurer be directed to demand at once the $'>000 received 1>' 
him in the spring of 1914. under law of Congress directing said 
sum should be paid to the Port Graham Coal Company and that 
the Secretary require W illiam G. W horf to account for all his doings 
and all moneys received and expended by him as General Manager 
or otherwise since the organization of the Company. 


51 Seattle, Wash., Aug. 25, 1914. 

Mr. W T . G. W’horf, 3018 K. Cherry St., Seattle, W T ash. 

Dear Sir: You are hereby notified that — the next meeting of the 
Port Graham Coal Company to be held on Saturday, September 
5th. 1914. at 2.30 P. M. at the office of J. Redelsheimer & Company, 
800 First Ave., Seattle, W ash., you are required to give an account¬ 
ing to the company for all moneys received and expended by you 
as ^General Manager or otherwise, since the organization of this 

Also, as Treasurer of said company, 1 hereby demand from you 
the sum of five thousand dollars ($5000.00) received by you dur¬ 
ing the spring of 1914, under the law passed by Congress author- 
izi7i< r the pavment of such sum to the Port Graham Coal Company 
and which sum was paid to you by the Treasury Department of 
the United States of America. 

Hereof fail not, 

Yours truly, A STERN, 

Secretary & Treasurer Port Graham Coal Co. 
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02 Seattle, Wash., Sept. 25, 1914. 

Mrs. L. C. Whorf, 3018 E. Cherry St., Citv. 

Dear Madam : At a stockholders' meeting of the Port Graham 
Coal Company, held in the office of said company at 800 First 
Avenue, Seattle, Wash., September 19th, 1914, it was unanimously 
carried that Mrs. L. C. Whorf he removed as Vice-President of this 
corporation and Benjamin Movses was elected as Vice-President 
bv a unanimous vote. 

Yours truly, 

A. STERN, 

Secretary Port Graham Coal Co. 


53 Seattle, Wash., Sept. 25, 1914. 

Mr. W. G. Whorf, 3018 E. Cherry St., City. 

Dear Sir: At a stockholders’ meeting of the Port Graham Coal 
Company, held in the office of said company at 800 First Avenue. 
Seattle. Mash., Saturday, September 19th, 1914, it was unanimously 
carried that the office of General Manager of the Port Graham Coal 
Company, held hv you, be abolished and that the office no longer 
exist. ? 

Yours truly, 

A. STERN, 

• Secretarjf Port Graham Coal Co. 


54 


Resolution. 


Be it resolved by Port Graham Coal Company, corporation, that 
whereas, there was issued settlement warrant No. 5046 dated April 
10, 1914, for $5000.00 in favor of Port Graham Coal Company, 
to pay the claim of said Company under the law of Congress, arising 
out of a settlement by the Auditor for the Navy Department, under 
the Act of April 6, 1914, 38 Stat. L. P. 319 and whereas, one W. 
G. Whorf, being present in the city of Washington, sought to collect 
the same without authority so to do. 

Now then Be it Resolved by all of the officers of the Port Graham 
Coal Company, to wit: The President, the Secretary and the 
Treasurer, that full authority is given to Samuel Herrick, coun¬ 
sellor at law, Westory Building, Washington, D. C., to obtain said 
warrant, to endorse said warrant and to obtain the money due 
thereon, to take even’ and all steps necessary to be taken for the 
collection of the same, hereby appointing said Samuel Herrick 
attorney-at-law and attorney in fact to act for said Port Graham 
Coal Company in the premises in any waiver which to him shall 
seem best and proper and ratifying every action which he may 
take, and by this resolution agreeing that such action as he may 
take shall never be questioned by Port Graham Coal Company, a 
corporation. 

In Witness Whereof, we have caused this authority to be ex- 
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ecuted. and a true copy thereof he entered in our minutes this 
17th day of February, 1915. 

8. S. EOER. President. 
BENJAMIN MOYSES, 

Vice-President. 

A. STERN. Secretary. 

A. STERN. Treasurer. 

55 State of Washington, 

County of King, ss: 

R. S. Jones, a Notary Public in and for the State of Washington 
residing at Seattle, does hereby eertifv that he has made a true 
and careful examination of the records of the Port Graham Coal 
Company, a corporation, and of the certificate of authority to which 
this eertificate is attached. The records of such corporation and 
the authority are in the words, figures and language to which this 
certificate is attached: that he knows the officers of said Port Graham 
Coal Company and the names signed thereto are the true names 
of the officers written by themselves in the presence of this Notary 
Public and that he is authorized to certify to the Treasury De¬ 
partment of the United States of America and to Samuel Herrick, 
counsellor at law, Westorv Building. Washington, P. C., that this 
is a true and proper copy of the records of said company and au¬ 
thority for said Herrick to act. 

Witness mv hand and official seal this 17th dav of February, 
1915. 

[sealI R* S. JONES, 

Notary Public. 


56 Whereupon the following oeeurred: 

Mr. Herrick: There is a’deposition here of Mr. Richard Saxe 
Jones, which we will not offer in evidence at the present time, al¬ 
though we may in rebuttal, and the numerous documents, con¬ 
tracts. agreements, deed. etc., accompanying the same we will also 
not ofTer in evidence at the present time. That closes our ease in 
chief. 

Mr. Ilinton: Ho 1 understand, if your Honor please, that the 
other side will permit me to read from these depositions any part 
that I wish? 

Mr. Herrick: Which deposition? 

Mr. Hinton: The deposition of Mr. Jones. 

Mr. Herrick: It is not offered in evidence. 

The Court: That does not make any difference. You do not 
have to wait until that before you can make use of it. You have 

as much right to it as they have. 

Mr. Hinton: I have a right to use it as evidence in this case. 

The Court: You have a right to use it as your own. 

Mr. Hinton: But not a right to use it as introduced by them? 
I would have to make these witnesses my witnesses for the purpose 

of using that as evidence in this cause. 

Mr. Cox: Our view is that it is immaterial to the issues in our 
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Tf S \f 83 w- T" stands * li possibly be material on rebuttal, 

here^ IIint ° n Wants t0 use li n ls here J ust as if the witness were 

Air. Herrick: But be will be bound by it. 

The Court: I do not think so. 

tbm Ir * 1 understand tllat ' ve take depositions we cannot use 
he n if he witnesses are here themselves. We have them here 
to take the place of the witnesses, and therefore, they do not be- 
come evidence until they are offered. Anybody, however, 
5/ has a right to use them when they are in the case just as 
it the witnesses were summoned here in the case. Except 
possibly on rebuttal we do not see the materiality of that. We 
have no objection in the world to Mr. Hinton reading them. 

, r * Hinton. It is our position that when these depositions are 
taken by the plaintiff in the case and we are given notice and 
required to employ counsel and cross-examine the witnesses and 
then they are filed in the case and are published according to the 
rules and opened by tbe court, that they become evidence in the 
case, and they cannot read just such parts of the depositions as 
they would like to read and leave out such as is not to their liking 
Mr. Day: We regard all our depositions as very favorable to our 
contention, and the only reason for reading a part and excluding 
a part is to save the time of the Court, the very thing that he was 
doing the da^ before. \Y e are perfectly willing to have every 
syllable of these depositions read to the Court. 

Mr. Hinton: J am willing to have them read if they read them 
as their testimony in the case. 

Mr. Herrick: I have not offered any portion of Mr. Jones' depo¬ 
sition or any portion of the exhibits in connection with it. I have 
not touched his deposition. I therefore say we will eliminate that 
and not read any part of it. It is not as though we read a part of 
it and they demanded the rest of it. It is in the interest of ex¬ 
pedition and saving the time of the court. 

The Court: The only question that I am a little in doubt about 
is the question suggested by someone as to whether or not if Mr. 
Hinton should read any part of that deposition he would thereby 
make Mr. Jones his witness. 

Mr. Herrick: It seems to us that he would. 

58 The Court: I am inclined to think that he would. In other 

words, a deposition is not in here at all unless it is read. It 
is in the Clerk s office; that is all. It might stay there until it is 
brought out, and, as Mr. (A)x says, if the witness sat here in court 
it could not be read. So it is not evidence. 

•Mr. Hinton: If your Honor makes that ruling, we will note an 
exception and reserve our rights. 

The Court: I do not know that I ought to rule on the abstract 
proposition. I think you ought to read the deposition, and then 
if they undertake to contradict him, you can raise the point that 
they cannot contradict him, that he is" their witness. On the other 
hand, if you undertake to contradict him, and they raise the point 
that you have made use of his testimony and you have no right 
to impeach him, then I can rule on it, but I do not know that I am 
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called upon to rule in advance and then have you say, “Well, I 
will not read it at all,” and thus have an error predicated on that 
ruling. I think you had letter do it just exactly as though you 
found your opponent not calling a man whom you supposed was 
to he their witness. You feel that you have got to prove your case 
by him. That sometimes happens. Now, you call him. I will 
rule when the time conies, when the specific point is made. 

Mr. Hinton: It seems to me that we have a right to know at 
this time whether or not in reading that deposition we are making 
that witness our witness. 

The Court: Well, I will rule on that when it becomes a concrete 
question, and that arises only at a time when it is undertaken to 
impeach him, as I understand. If you read his testimony and 
nobody undertakes to contradict it in any way, it is there and there 
is no point in the case. 

Mr. Hinton: Rather than run the risk of making the witness our 
witness as to various matters in there which were brought out 
59 by them in support of their case, in order to show the various 
admissions that are beneficial to our case, I would rather 
forego offering the deposition at all. 

The Court : Do whatever you please; only I will reserve the de- # 
cision on the question of your making the witness vour own when 
the point is presented to me concretely, and the only way in which 
I know of presenting it. It is not an offer of testimony which the 
Court can rule upon. It is simply a question of calling or not calling 
a witness. 

Plaintiff's counsel then produced a photostat copy of the warrant 
in question which was offered in evidence and thereupon rested. 

Thereupon defendant Staples to maintain the issue upon his 
liehalf joined offered in evidence power of attorney dated April 14, 
1914. and a stipulation signed by Mr. Herrick, attorney for the 
plaintiff with reference thereto, which power of attorney was ad¬ 
mitted in evidence and over the objection of the plaintiff. The 
power of attorney and stipulation are in form as follows: 

Power of Attorney. 

Know all men by these presents: That I, Lenore C. Whorf, 
individually and also as the duly elected and qualified Vice-Presi¬ 
dent of the Port Graham Coal Company, a corporation duly organ¬ 
ized and existing under and by virtue of the laws of the State of 
Washington and duly authorized under the laws of the Territory 
of Alaska to do business there and also as a stockholder and one of 
the trustees of said corporation, and now occupying the office of and 
acting as the President of said corporation by reason of the recent 
death of J. Redelsheimer, its former President have made, 
90 constituted and appointed and by these presents do make. 

constitute, and appoint William G. Whorf a mj true ami 
lawful attorney for me and in my name, place and stead and for 
mv use and benefit. l>oth in my said individual capacity and also 
in my capacity as a stockholder, trustee and Vice-President acting 
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as President of said corporation for the reasons above stated and in 
al or any of said capacities, to ask, demand, sue for, recover, endorse 
collect receive and receipt for Naval Warrant No. 5646, dated April 

Y <7 r tlie SUIn of signed by the Honorable Secretary 

of the Navy, and the Honorable Comptroller of the United States 
of America, payable to the Port Graham Coal Company under an 
ac of Congress approved April 6 , 1914, and directed to'the Honor¬ 
able I reasurer of the United States; and 

To have, use and hike all lawful ways and means in my name as 
above stated, or otherwise, for the collection of said warrant and to 
make, sign, seal and deliver all necessary receipts, acquittances or 
other sufficient discharges for the same, and to that end I authorize 
my said attorney to sign my name in my individual capacity and 
in any or all of the capacities hereinbefore mentioned hereby author¬ 
izing my said attorney to do and perform all and every act and 
thing whatsoever requisite and necessary to be done in and about the 
premises as fulj\ to all intents and purposes as I could or might do 
either in my individual or official capacities above mentioned, or 
any of them, hereby fully and irrevocably ratifying and confirm- 
in<> all that my said attorney should lawfully do or cause to he done 
by virtue of these presents. 

In witness whereof, I have hereunto set my hand and seal this 
14th day of April, A. D. 1914. 

LENORE C. WHORF. 

LENORE C. WTIORF, 

Stockholder, Trustee, Vice-President and Acting 

President of the Port Graham Coal Compan>j. 

State of Washington, 

County of King, ss: 

This is to certify, that on this 14th day of April, 1914, before 
me a Notary Public in and for the State of Washington, duly 
commissioned and sworn, personally came Lenore 0. Whorf in¬ 
dividually and also Lenore 0. Whorf as stockholder, trustee and vice 
president of the Port Graham Coal Company, a corporation duly 
organized and existing under and by virtue of the laws of the State 
of Washington, and authorized to do business in the Territory of 
Alaska, to me known to be the individual described in and who 
executed the within instrument in the several capacities therein 
and herein mentioned, and acknowledged to me that she 
61 signed and sealed the same as her free and voluntary act 
and deed both individually and in said several capac¬ 
ities above mentioned, for the uses and purposes therein mentioned. 

Witness my hand and official seal this the dav and vear in this 
certificate first mentioned. 

P. V. DAVIS, 

Notary Public in and for the State 
of Washington, Residing at Seattle, 
King County, Washington. 


5—2994a 
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In the Supreme Court of the District of Columbia. 

Equity. No. 33*274. 

Port Graham Coal Company, Plaintiff, 

vs. 

William G. McAdoo, Defendant. 

Stipulation. 

It is admitted by counsel for plaintiff, Port Graham Coal Com¬ 
pany, that the signature to the attached power of attorney is the sig¬ 
nature of the Ijenore C. Whorf mentioned in the minutes of the 
said company and other papers in this proceeding, but it is not ad¬ 
mitted that said power of attorney was executed at the time of the 
date which it hears. 

SAMUEL HERRICK. 

62 Walter P. Ramsey, a witness called for — on l>ehalf of 
the defendant, after being duly sworn, testified as follows: 

lie stated that he was an attorney, practicing before the different 
Departments of the Government and is connected with the Com¬ 
mercial National Bank looking after Governmental affairs for that 
institution; that he was acquainted with the fact that a certain 
warrant for $'>000 now in litigation was cashed through the Com¬ 
mercial National Bank in April. 1014. Witness stated on or about 
the 14th of April his attention was called to this particular warrant 
which was in the possession of Mr. Whorf to whom he was intro¬ 
duced. Mr. Whorf wished to get the money on this warrant; he 
wanted to get it cashed. Witness told him that he could not get 
the cash on the warrant as the same was drawn to the Port Graham 
Coal Company. Witness testified that no Government warrant is 
ever issued or delivered to anyone unless he has authority to receive 
and receipt for the same. Witness called at the Treasury Depart¬ 
ment and found that Mr. Whorf had given his receipt for this war¬ 
rant. He then informed Mr. Whorf that in order to get the cash 
on the warrant he must have a power of attorney. To further in¬ 
vestigate Mr. Whorfs right to this particular warrant and that he 
was who he said he was, witness went to the Capitol and saw the 
secretary of Senator .Tones. Senator .Tones being the man who got 
the appropriation through Congress for the payment of the $5000. 
Witness went to Dr. Holmes of the Bureau of Mines, who had 
charge of this investigation in the coal industry in Alaska, and who 
leased this scow from Mr. Whorf. Counsel for plaintiff objected 
to witness stating what Dr. Holmes told him. 

“Mr. Hinton: If your Honor please. I was merely offering that 
to show the good faith of Mr. Staples, and I was going to proceed 
to show that this was called to the attention of Mr. Staples. 

63 And this is a part of the res gesta\ 

The Witness: That is a part of my report on this investi¬ 
gation that I am telling you now. 
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The Court: There is not any issue as to Mr. Staples’ good faith 
raised here, is there? 

Mr. Day: No, your Honor. We think it is irrelevant. We will 
admit. that Mr. Staples thought the man had authority. 

then ' nt0n! " el1, ,llere is no issue of -Mr. Staples’ good faith, 

Mr Ilerrick : We do not hardly admit that, but we do claim that 

ie state of mind of Mr. Staples has ahsolutely nothing to do with 
tills ease The question is was there authority. Wc move to strike 
out anything along the line as to what Mr. Staples thought. 

I he Court: Of course, it is admitted that the real foundation for 
tins case was the liability on the part of the Government for this 
scow and Mr. M liorf was here to realize on that liability. There 
is a question of holding out. 1 suppose, too, on the part of the cor- 

poration. I>nt I hardly think that that can he shown bv hearsay 
testimony. * J 

Objection was therefore sustained on the ground of hearsay 
krom his inyestigation witness learned that Mr. Whorf was the 
manager of the Port Graham Coal Company and was here for the 
purpose of getting Congress to appropriate money for the lost scow. 
Mr. \\ horf had stated that he had been here two or three months 
trying to get the appropriation through Congress and that he was 
in debt and wanted to pay his bills, and therefore, desired to get 
the warrant cached here in Washington, the officers of the Port 
Graham Coal Company having sent Mr. Whorf here to attend 
to the collection of this money without giving him an\ T money 
to defray expenses. Witness further stated'that in his investigation 
in the Treasury Department he found that this particular 
H4 scow had been leased to the Government for a certain sum 
of money which they had used only three days before it was 
lost and the Navy Department had issued a voucher for $25.00 
for the service of the scow and had drawn a check payable to the 

vrir * >ort ^ ,ra ^ iani Coal Company and turned it over to 

Whorf and that the Treasury Department over its own counter 
had recognized his signature as general manager endorsed on this 
\\arrant and had cashed the check and paid the money to him. 
at ' s ^ e( ^ ^at reported the result of his investigation of 
Mr* y horf to the Commercial National Bank and also reported 
that it was necessary for Mr. W horf to get a power of attorney in 
order to get this other money, and wrote out in blank a wire for 
him to send to the Vice President of the Port Graham Coal Com¬ 
pany stating the description of the warrant, the date, and the 
amount and the number; and that in about five or six days there¬ 
after W horf brought to wutness the powder of attorney signed by 
the Vice President of the corporation. Witness w^as then handed the 
pow’er of attorney heretofore introduced in evidence, w T hich he iden¬ 
tified as being the one brought to him by Mr. Whorf and on which 
they acted. Witness said that after examining the powder of at¬ 
torney he said it w T as all right, that the bank could cash the amount. 
Witness also stated on cross examination that he is not admitted to 
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practice before the Courts at all. He said he prepares briefs for 
attorneys who have cases before the Court of Claims on contracts. 

Witness then testified on cross examination as follows: 

That Mr. Sands introduced witness to Mr. Whorf; that Mr. 
Staples and Mr. Whorf were together when Mr. Sands introduced 
him to Mr. Whorf: that he did not know to whom-or in what 
amounts Mr. Whorf was indebted in Washington except that he 
had told him that he was in debt: that he was told by Mr. Whorf, 
the Navy Department and the Bureau of Mines that Mr. Whorf 
owed hotel bills and hoarding house bills and things of that 
(>o nature Witness stated that on his investigation he found 
that Mr. Whorf had personally leased to the Government 
this scow: that the records of the Treasury Department show a letter 
from Mr. Holmes to Mr. Whorf requesting lease of his scow. Wit¬ 
ness stated he also saw the letter transmitting a contract for the 
scow which letter was signed by Mr. W horf as agent for the com¬ 
pany. This was after the scow was lost. This letter, dated Novem¬ 
ber 3. lit 13. was introduced in evidence and marked defendants 
Exhibit No. 0. There was also offered in evidence a certified copy 
of the contract for the use of this scow. W itness saw this contract 
which was drawn up after the scow was lost and transmitted to 
Mr. Holmes and Mr. Holmes refused to sign it. W itness stated, in 
response to a question as to the disposition of the money after the 
cashing of the warrant that the warrant was deposited on a Satur¬ 
day after banking hours, he believed the 13th of April, 1014. but 
that he was not sure as to the date; that after depositing the war¬ 
rant- in the Commercial National Bank, Mr. W horf was permitted 
to draw a check for twelve or fifteen hundred dollars to pay his 
expenses so he could get out of town. W itness stated he did not 
know how the account was opened in the Commercial National 
Bank and that the entire sum was first credited to the account in 
the Commercial National Bank and that the balance remained there 
for about three or four months, being withdrawn from time to time 
in small amounts, by Mr. Whorf some of it being drawn after 
Whorf had left the city. Witness stated that he did not know to 
whom or in what amounts he paid debts out of the twelve or fifteen 
hundred dollars which was drawn out; that he did not know whether 
he paid anv of the debts or not. simply knew that the money was 
drawn out in that amount. Witness stated in response to a ques¬ 
tion that he did not feel it was up to him or the bank to ascertain 
where the money went to. Witness further stated that the usual 
custom of delivery of Treasury warrants to parties in Wash- 
66 ington is to deliver the same only on presentation of a 
power of attorney, the usual custom being that the attorney 
go to the bank, draw a sight draft for his fee and attach the war¬ 
rant- to that draft. Witness was then asked why that was not done 
in this case and answering said, “For the simple fact that Mr. Whorf 
did not have any fee coming to him: that he was not an attorney, 
he had no power of attorney except to sign the warrant.*’ Witness 
was then asked that instead of waiting five or six days for power 
of attorney in response to telegram, would it not have been just as 
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well to forward the warrant out to Seattle, had it cashed there and 
telegraphed the money back to Washington to pay his expenses, 
i o this witness replied that that might have been done but the 
1 reason Department saw diflerentlv. They delivered the war¬ 
rant to Mr. Whorf who had a right 'to receive it. Witness stated 
that the point regarding the sending of a sight draft had not been 
considered by him. all he had to pass upon was whether or not Mr. 
Whorf was authorized to endorse the draft and when he got the 
power of attorney giving him that authority! he favorably passed 
on it. W itness stated that he had read the bv-laws of the com- 
P a |by * n w hich it was stated that in the absence or death or dis¬ 
ability of the president, the vice president had the authority to 
carry out the business of the company. Witness stated he did not 
consider that, the by-laws relating to the treasurer of the corporation 
were material for the only thing the treasurer of the corporation 
could do was to endorse for collection. Witness stated that he had 
no connection with Mr. Staples: that Mr. Staples was a director of 
Hie bank and was looking after deposits and things of that nature for 
the bank and that he took it for granted he happened to hear that 
there was $5000 deposit that the bank could obtain. Witness was 
asked if the desire to obtain the deposit was the only object Mr. 

Staples had in endorsing the warrant. Witness stated that 
o/ he presumed so, so far a« he knew that was the only object. 

Wliorf told witness ben ore C. Wliorf was his wife. Witness 
stated that the fact that the telegram was going to the wife of the 
party here, to see whether the money should be paid to her hus- 
l>and did not seem out of tlie way at all to him for the reason that 
the State of W ashington has woman suffrage and everything of the 
sort, and a woman has the right to own property in her own name, 
and that lie acted on that. W itness knew that the money was pass¬ 
ing into Wliorf’s control. The power of attorney was not presented 
to the Treasury a« a Treasury warrant endorsed bv a National Rank 
19 P« 1( l without presentation of a power of attorney. Witness 
stated that Mr. Staples endorsed the draft for the accommodation of 
Mr. W horf as is the usual custom when a person brings people into 
a bank and introduces them to the hank and a new account is 
opened with a check, the check is usually endorsed by the party 
bringing him into the bank. Witness stated that Mr. Staples was 
a director of the bank and lie presumed a depositor also. Witness 
was asked whether he was acquainted with Mr. Staples’ habit of 
endorsing paper and said he had known him for thirty years and 
knows him to l>e one of the easiest marks in the city of Washing¬ 
ton ; that he could go to him tomorrow and put up a hard luck 
story and he would endorse his check for $30,000. and that he be¬ 
lieved that Mr. Staples endorsed the check in litigation here to 
help him out of town as an accommodation. Witness stated he 
never knew Mr. Staples to receive a five cent piece for endorsing 
any note. In fact he had endorsed witness’ notes when he needed 
assistance from time to time and had never paid a five cent piece 
for the favor; that he never knew of a case where he had discounted 
a note for a consideration. Witness stated that after demand was 
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made on the hank for a refund of the money, they refunded it and 
the U. S. Treasurer himself was the one who asked the Comptroller 
for an opinion as to the validity of this endorsement. Wit- 
08 ness stated that he understands that the hank recouped the 
$5000 from Mr. Staples owing to his endorsement on the 
warrant. Witness stated that he never knew at first that Mr. Whorf 
had claimed that this scow was his individual property. Witness 
stated that on reading the power of attorney at the time it was pre¬ 
sented to him he noticed that it was executed before a notary public 
but that he did not know of any relationship existing between Mrs. 
Whorf and the notary public. Witness stated that he received a 
telegram about six months after the cashing of the draft sent from 
Mr. Whorf reading. ‘‘Yours 11th 1 was General Manager of Com¬ 
pany and had authority to do what I did. As a matter of fact, the 
pronertv for which the Government paid me belonged to me indi¬ 
vidually W. G. Whorf.” 

t 

Mr. Herrick then asked if the power of attorney was not also 
filed about the time of the receipt of this telegram, to which witness 
replied that it was not. Witness was then asked to state his exact 
relationship to the Commercial National Rank and stated that he 
was an employee and attorney looking exclusively after Depart¬ 
mental matters and that he might add from the fact that ho had 

served twentv-seven years in the Government service, on account of 
% r • 

his experience. 

On redirect examination witness said that in connection with the 
usual custom of attorneys when they wish to get fees out of a Govern¬ 
ment warrant, that, if the attorney did not wish to let the warrant 
get out of his control, the only other way that the attorney could 
obtain cash would be by getting specific authorization, that b by 
power of attorney, in accordance with the statute. 

Mr. Ti cker K. Sands, a witness was called for and on behalf of 
the defendant, and being duly sworn, testified as follows: 

That he is the vice president and cashier of the Commercial 
National Bank and has been engaged in the banking busi- 
09 ness for alxmt thirty years: that 

* « r 

“The draft was brought to me by some one. who was after¬ 
wards identified to me as being Mr. Whorf. in company with Colonel 
Staples and asked me should we cash it. I told him that so far as 
1 could see it looked all right, but that there was sometimes some 
trouble about these Government checks from the fact that they had 
such a long time to come back at. you. that you had better go and 
see our regular man in charge of that. Mr. Ramsey. I sent him up 
to Mr. Ramsev. T had on one occasion a check that came back 
after twenty years and we had to take it up. That is why I was 
particular about this.” 

Witness stated that he did not know* Mr. Whorf: that if he had 
been a regular depositor and know n to him he would have considered 
cashing it. Witness stated that about six months after this the 
Treasury Department notified the bank that there w T as some ir¬ 
regularity attached to the endorsement and as is custom ary in such 
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cases the bank had to redeem at once, after which witness turned 

it oyer to Colonel Staples and Colonel Staples reimbursed the bank 

in the amount of .$,>000, the lace of the draft. Witness stated that 

when the draft lor $5000 was cashed at the bank an account in 

the name oi the Port Graham Coal Company, William G. Whorl 

Manager was oi>ened m the bank and $5000 placed to his credit.’ 

\\ Kno^s then produced the original ledger sheet which was offered 

m evidence, m words and ligures following: “Name: Port Graham 

.Address: W. G. Whorf, General Manager. April 
18. 1914. Denosit $,)()()() Uol.irw.^ o^ono. a —: 1 10 . , i , 


70 $o0; August 10, total checks $50, which balanced the ac- 

count. 

Witness stilted, on being handed the draft in question that 
U I had no notice of any infirmity as to the endorsements. I con- 
SHlcred it good. ( olonel Staples asked me how I regarded it, and I 
told him 1 thought it looked regular to me, but, as' T stated before 
J am very careful about these checks for a particularly large amount 
coming from stranger, for the reason that in case they should come 
back with any infirmity of any kind I like to have someone to go to 
to take them up. We have checks every day, though, that "pass 
through our hands which are not brought to me, but in the case of a 
new account T am very careful about Government checks The 
difference l>etwecn them and other kinds of checks is that the time 
limit is usually shorter on regular checks, l>ecause they are returned 
to the customer within thirty days, and if there is any infirmity 
it is reported back to us, but these checks sometimes run as long as 

five or ten years, and we feel like we have to exercise a little more care 
in cashing them. 

Q. Would the fact that this was endorsed by the vice president of 
the company be considered by you as making it regular? A. Yes 
sir; I frequently have that case. I have one in my mind particularly 
right now where the vice president signs almost entirely government 
checks.” 

On cross examination witness testified that in accepting checks 
signed by vice presidents of the company he did not know" that he 
ever looked at the by-laws of the company except when a regular ac¬ 
count is opened and then they usually wrote for the by-laws and get 
a copy of them afterwards. Witness stated that in this instance "he 
did not make any inquiry as to the by-laws, and that he had Colonel 
Staples endorse the warrant before the bank cashed it. Wit- 
71 ness was asked, “Would you have cashed it if Colonel Staple’s 
endorsement had not been on it?” Answer, “No, not unless 
it would have been identified thoroughly to me otherwise. If it 
had been a party who lived in the city who had opened the account 
there, and some director had brought him in, and it had not been 
a government check, I very likely would have taken it just that way, 
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but l>eing Government checks I use a little more care in our come¬ 
backs” 

“Q. If it lmd been an officer of this city would you have endorsed 
his warrant for that amount without an inquiry into the by-laws of 
the company? A. 1 think I would if the party was an accredited 
president or vice president. 

Q. Without looking at the by-laws? A. Yes. 

Q. You do that as a general rule? A. I can say that 1 do it as a 

general rule.” 

Witness stated that he did not make any inquiry as to whether the 
money being drawn out hy the checks of Mr. Whorf was being ex¬ 
pended for the benefit of the company for the reason that he did not 
consider it any of his business. I le thought some of the checks on the 
account came from out of the city, and thought some came from 
Seattle, but could not say positively. Witness was a^ked what dis¬ 
position was made of the $b>00 drawn out on the ISth, the da\ the 
account was opened, and replied that he did not know, that he nude 
no inquiry as to what disposition was made of the amount. W itness 
stated that the bank had nothing to do with the appeal being taken 
in the Treasury Department to the Comptroller to render decision 
regarding the validitv of the endorsement of the warrant. 

“Q. When the bank accepted the deposit it knew, did it not, 
72 that the money would be there in the bank? A. Yes. 

Q, Was that any object for it cashing it? A. No: not for 
cashing it, but we were very glad to see the deposit left there. 

Q. That was not one of the reasons why you cashed it? A. No; 
Colonel Staples is one of the directors of our bank. 

Q. You knew that he was amply able to take care of it? A. Yes. 

q Then the reason you cashed it was that he endorsed it? A. I 
think 1 said lefore that 1 protected myself bv his endorsement. ^ 

q Was there any intere-t naid on this de]>osit? A. None at all. 


There was next introduced into evidence certified copy of the 
orrespondence and voucher for $25.00 which was paid over the 
ounter at the Treasury Department and which showed the contract 
rhicli formed the basis of the allowance of the $25.00 for the lease 
if the scow, which was the same scow for which the $5000 was ap¬ 
propriated by Congress. 


Mr. John W. Swift, a witness called for and on behalf of the de¬ 
fendant. being duly sworn, testified as follows: 

That he is an employee of the Bureau of Mines and Department 
of the Interior. Witness stated that he was present at the time the 
verbal understanding was entered into -th Mr. \\ horf m connec¬ 
tion with the leasing of the scow — the Hotel Fry at Seattle, 
Washington. Witness testified that the arrangement was 
73 made between Dr. Holmes and Mr. Whorf. After the ar¬ 
rangement. for the lease, Mr. Whorf wrote an order to an em¬ 
ployee of the Port Graham Coal Company at Seldovia, Alaska, to de¬ 
liver the scow to witness as representative of the Navy Department 
expedition; that witness presented the order and the man un- 
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hesitatingly acknowledged the authority of Mr. Whorf to control the 
scow and turned it over to him. Witness stated that the order was 
signed, “W. G. Whorf”; that he did not know what became of the 
order; that he gave it to the employee at Seldovia. Counsel for the 
plaintiff objected to the introduction of this evidence of the witness 
stating the contents of a written order. The Court ruled the ob¬ 
jection came too late, the objection not l>eing raised until the ques¬ 
tion and answer were in, and. therefore, overruled the objection. 

Over objection of counsel for the plaintiff, witness was allowed to 
tell briefly what he knew of Mr. Whorf’s operations in Seattle in 
relation to the coal mining property when he was general manager. 
W itness stated that he was generally regarded as the principal repre¬ 
sentative of the coal mines at Port Graham and that he had seen Mr. 
W horf pay cash money to laborers employed by the Port Graham Coal 
Company. Witness stated that he did not know all that we being 
done at the coal mine but the men got out a certain amount of coal 
and made a shipment, that he personally knew of, to Seward. Wit¬ 
ness stated that Whorf told him that he sold that shipment of coal 
at a loss. 

On cross examination, witness testified that the payment to the 
employees and the sale of coal of which he testified on direct examina¬ 
tion was in June or July 1913: and that he was,not acquainted with 
Mr. Staples, one of the defendants in the case. 

74 Counsel for defendant Staples thereupon rested his case. 

Clarence Corwin, witness called bv and on behalf of the 
plaintiff* in rebuttal, after being sworn, testified as follows: 

That he is the receiving teller in the cash room in the Treasury 
Department; that he was the acting paying teller at the time the 
United States warrant in the sum of $5000 payable to the Port 
Graham Coal Company was cashed by their office. Witness identi¬ 
fied a photostat copy of the warrant and stated that he remembered 
Mr. Whorf came to the window and presented the warrant which 
was endorsed by himself as general manager and his wife as vice 
president, and asked to have it cashed. Witness stated he told him 
he could not cash it without a certificate of authority and asked him 
if he had such certificate. Witness stated that Mr. Whorf stated he 
had no papers showing that he had authority to receive the money. 
He said he was not acquainted with anybody in the Department. 
Witness stated that according to the regulations he could do nothing 
for him as he had no certificate and was not acquainted with any¬ 
body in the Department. Witness stated that he thought that the 
warrant was presented by and cashed for the Commercial National 
Bank that afternoon. Tn testifying further witness stated that Mrs. 
Whorf did not accompany Mr. Whorf and that he did not know 
whether endorsement was made by her; that he had no reason to 
believe it was written by Whorf and that he supposed the endorse¬ 
ment was straight; and stated that it is the general rule when 
United States warrants are delivered to an attorney in this city that 
a power of attorney be drawn subsequent to the warrant, describing 
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the warrant, the number, the amount and the date, and the power 
of attorney is good for that one piece of paper only. Witness stated 
on cross examination that he frequently had power of attorney pre¬ 
sented to him and that when the |K>wers of attorney de- 
75 scribed a warrant, that witness would cash the same without 
question provided the person having the power of attorney 
and making the endorsement was known to him. Witness stated 
that he supposed two hours elapsed between teh time that the war¬ 
rant was presented by Mr. Whorf and later by the runner of the 
Commercial National Bank. Witness stated that he was constantly 
at the window at that period and that no one relieved him, not even 
for lunch. Witness was asked if he was sure Mr. Whorf did not 
present the warrant without any endorsements on it and consult 
about cashing. Witness said that he did not know about that but 
thinks that he had endorsed it before he presented it. Witness 
stated that Whorf would not have put his wife’s name on it while 
he, witness, was looking at him; so that it must have been put on 
l>efore it was presented to him. Upon further questioning, however, 
witness admitted that if the endorsement had been a proper one and 
assuming that Whorf had a power of attorney to sign for his wife, 
that there would not have been any reason why he, witness, should 
not have cashed thp warrant for him. Witness reiterated his state¬ 
ment that he was on duty constantly for about two years around the 
period that this warrant was cashed. Witness stated that he could 
not sav for sure whether he was on dutv about two vears around the 
time of the cashing of this warrant but he thinks that he was. 
Witness stated that he did not renieml>er having seen Mr. Whorf 
before, nor did he rememi»er ever having cashed a warrant for Mr. 
Whorf previous to this time when the warrant for $5000 came to 
his attention. Witness stated that at this time he paid warrants and 
checks that were presented at the window by the payees. Witness 
' was handed the certified copy of the $25.00 warrant and looking at. 
it said that it was cashed at the cashier’s window of the Treasury 
Department and must have been presented at his window. Witness 
said that he could not recollect that he had ever paid it but 
7f> that the endorsement showed that it had been paid directlv 
to Mr. Whorf over his window. 

“Q. Then there was considerable feeling in your office regarding 
this matter. There was some question about whether or not some 
mistake had not been made that would involve the Government in 
a loss of the monev? A. Yes.” 

The Treasury insisted on reclamation and after reclamation was 
made he supposed his office took the matter to the Comptroller to 
get sustained in the position they had taken. On being asked again 
if witness could possibly be mistaken regarding the endorsement 
being on the warrant when it was presented to him first by Mr. 
Whorf he said that of course he could not remember as long ago as 
that but that is the way he thinks now, and when asked if it might 
be possible that the warrant was paid to the runner of the bank 
several days after Whorf presented it personally answered, “Yes.” 
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case. 


At the conclusion of this witness’s testimony plaintiff closed ti.e 


Exhibits Not Hereinbefore Inserted. 

“I nited States Treasury Department. 

Navy Statement Warrant. 

No. 5646. 

Washington, April 10, 1013. 

I o the 1 reasurer of the United States: 

Pay to the Port Graham Coal Company Seldovhi A l.wL-i 

if °r ] rJ' Ve T housand Dollars > (ipoOOd)’. The Treasurar' 
Lnited States, Washington, will pay this warrant. 

JW • G. McADOO, Secretary. 

By C. H. MILLER. 

GEORGE E. DOWNEY, 

r> ^ Comptroller. 

By C. M. FOREE, 

GEORGE FORT, Chief Clert 

Deputy Ass't Trea&urer. 

Certificate #412. 

Post Office Address, c/o W. G. Whorf, General Manager, Present. 

ViU n pre^dent ntS ’ WnL 0 ™^” 1 ^ al p om P an y- Lenore C. Whorf 

Staples. Commercial National Bank.^WashSn ^0 "c^Prio' °‘ 
dorsements guaranteed, T. K. Sands, Cr.” ^ > • U. Pnor en- 

“Seattle, Washington, November 3 1913. 
Honorable J. A. Holmes. Director Bureau of Mines, Washington, 

°f ™ "Kno^ThlttrwS 
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loss and as a contract of this kind will l>e more satisfactory to my 
associates, 1 take the liberty of mailing you the enclosed. 

Very respectfully, 

W. G. WIIORF, Agent.” 


“This agreement made this — day of November, 1013, l>etween 
Port Graham Coal Company, a Washington corporation, herein¬ 
after called the owner, and United States of America, hereinafter 
called the charterer, witnesseth: 

For and in consideration of the matters hereinafter recited the 
owner hereby charters to the charterer for such time as the charterer 
may elect to keep the same, that certain 250 ton scow l>elonging to 
the owner and now lying at mooring at Seldovia, Alaska, and the 
charterer agrees to pay the owner for the use of said scow the sum 
of Two Hundred and Fifty Dollars ($250) for each month or 
portion thereof that the same may be in its possession; and further 
agrees to return the same to her present mooring at Seldovia on or 
l>efore the 1st day of April, 1014, in good condition, reasonable 
wear and tear excepted. 

7<S It is further agreed by the parties that said scow is now in 

good condition and in case of loss the charterer will pay the 
owner as the agreed value of said scow the sum of Five Thousand 
Dollars ($5000) over and above any money which may he due 
under this charter at the time of such loss. 

In witness whereof the owner has caused the^e presents to be 

executed by its manager and the .charterer by the Director of its 

Bureau of Mines, the dav and vear first above written. 

* • 

PORT GRAHAM COAL COMPANY, 

Bv JULIUS REDELSIIEIMER. 

%J * 

President I'ort Graham Coaf Co. 


Charterer." 


“Washington, 


D. C., March 17, 


1015. 


Navy Disbursing Otlice. 
12860. 


Treasurer of the United States: 

Pay to the order of The Port Graham Coal Company $25.00, 
Twenty Five Dollars. 

Object for which drawn. Hire of Scow. 

Vo. No. 16455. 

C. S. WILLIAMS, 

Pag Director C. S. X., Disbursing Officer." 
Endorsement: Port Graham Coal Co. W. G. Whorf, Ag’t.” 
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1*22 £ ,Xr g '£K.“'“ 25 Wl0 "™' »“ 

Mr. w. o. Selll „, „£T“' w “- °*"“ ”• 1918 - 

SlfiSsass- 

Very truly yours, 

(Slgned) . J. A. HOLMES, 

Director Bureau of Mines.” 

79 “3018 East Cherry Street, 

Seattle, Washington, November 29, 1913. 

1 Ttf 1 i?w Xa i Vy De r ,artr >ient, Bureau of Steam Engineering to 
The Port Graham Coal Company, Seldovia, Alaska, Debtor 

hor hire of 250-ton St-ow, on Cook Inlet, Alaska November 

IhXrSwi'iiX : y @mom ~ ^ $r 00 

Certified correct and just; payment not received 

By w“£ S“»““ iL ° 0MPANY ' 

b»~« Ml:t b A;„",rsf„ •*«» 

partment, and Admiral McGowan Chief of the TW^ f N <S Vy P 6 ' 
and Accounts, Navy Department ’and paid nckf C ^"’Iv'T 
hams, Paymaster, U. S. N. No. 12860, dated March 17 1914 l!t‘ 
"Mad'£ki> wfS SU ; H l ,a -vment contained the dirertion, 
Washing, D. C ” ^ Manager ’ 7l7 - 10th Street, N. W.,’ 

but T Sfd nfSify 8 ^ 168 ^ in C ° Urt ° CCasional| y <l«ing the trial 

At the close of the case, after argument by counsel, 

. T . 9? urt „ t 1 stl11 think that this instrument was never neeoti- 
ated to Mr. Staples. The whole transaction, I think from theses 
unony, shows that ,t was simply a question of getting U der»,titS 

toniw I 16 ,Tr r ac 0 , hred title to the note, ft was ^t im 

tended that he should have title to it at all. His simply was the nart 

hot R * la, ? ntor , of the prior endorsements for the purpose of havme 
that check or draft deposited in the bank, and I havenot been able 
to see anything else in the case. If he had given value for h at th! 
time I do not know that I have to decide that poinb-I am not 
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quite certain whether I should hold that having knowledge of the 
by-laws he could acquire title in that way, even if he gave 
80 value. I am inclined to think that he could not. I am in¬ 
clined to think that the deposit in the bank on the strength 
of those signatures was an irregularity. There would certainly no 
damage have ever come from it if the money had been paid out in 
due course on the proper signatures. Section 1334 of the Code says, 
‘‘An instrument is negotiated when it is transferred from one person 
to another in such manner as to constitute the transferee the holder 
thereof.** Colonel Staples was never, according to the evidence 
here, the holder of this note. lie did not intend to l>ecome a 
holder. lie did not undertake to negotiate it. The man who gets a 
note by transfer and holds it certainly is the only man who can 
undertake to negotiate it. either by further transfer of it or by en¬ 
dorsement of it or what not. There is nothing here to show that 
anything of that kind was done, and 1 think that the plaintiff is 
entitled to the proceeds of the draft. The whole thing started in the 
bank. Mr. Ramsey was an agent acting for the bank. He was the 
one who was trying to find out whether that bank should take that 
check on deposit. That is all there was to it. As often happens, 
you go into a bank with a friend and say, “Why, he is all right. 
This is John Smith.” In a strange bank where a stranger wants to 
cash a check or draft, the bank teller will say, “All right, if he is 
John Smith, put your name down on the bottom of the check right 
under this endorsement.” That was practically all that was done 
bv Whorf, because he was the man that was authorized, if he was 
authorized at all. to act as a substitute for his wife, and they naturally 
had to know that he was the man mentioned in this power of at¬ 
torney. I think that is the whole transaction so far as Colonel 
Staples is concerned.” 

The foregoing is a correct statement or digest of all of the testi¬ 
mony taken and proceedings had at the trial of the above entitled 


cause. 

July 18, 1913. 


WALTER T. McOOY, Justice. 


Examined and approved— 

B. E. HINTON, 

Attorney for Defendant O. G. Staphs. 

SAMUEL HERRICK, 

JOSEPH W. COX, 

Attorneys for Port Graham Coal Company. 

[Endorsed:] Equity. No. 33274. Port Graham Coal Co., Plain¬ 
tiff. vs. William G. McAdoo et al., Defendants. Statement of Evi¬ 
dence and Bill of Exceptions. Submitted, July 17, 1913. Bvnum 
E. Hinton, attorney at law. Munsev Building, Washington, D. C. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2994. Orren G. Staples, appellant, vs. The Port Graham Coal Com¬ 
pany. Court of Appeals. District of Columbia. Filed Jul- 31, 1913. 
Henry W. Hodges, clerk. 
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No. 2994. 


OKREN G. STAPLES, Appellant, 

V8. • 

THE PORT GRAHAM COAL COMPANY, Appellee. 


BRIEF FOR APPELLANT. 


STATEMENT OF THE CASE. 

The question presented by this appeal is whether or not 
the trial court erred in holding that The Port Graham Coal 
Company, appellee herein, is entitled to recover the proceeds 
of a certain Government warrant for five thousand dollars 
($5,000), drawn to the order of The Port Graham Coal 
Company and endorsed and cashed by its general manager, 
\V. G. Whorf, acting by virtue of a power of attorney from 
the vice-president and acting president of the company, the 

president being deceased and a successor not having been 
elected. 


la 




As there is no substantial conflict in the testimony, it is 
believed that the case can he stated more conveniently and 
satisfactorily to the court by stating the facts and proceed¬ 
ings in chronological order, rather than by following the 
various steps and proceedings in the case. 

In the latter part of October, 1913, Dr. J. A. Holmes, 
Director of the Bureau of Mines, arranged with W. G. 
Whorf. of Seattle, Washington, for the lease of a certain 
scow at Seldovia, Alaska, for the use of the Alaskan Naval 
Expedition, agreeing to pay therefor at the rate of two hun¬ 
dred and fifty dollars ($250) per month (K., p. 45). Mr. 
Whorf gave his personal order for the delivery of this scow, 
and the Government’s representative went to Seldovia, and 
the scow was delivered to him by the employee in charge of 
it (R., p. 40). Three days thereafter the scow was lost. 
Thereupon Mr. Whorf transmitted to the Bureau of Mines 
a proposed contract of lease, fixing the value of the scow at 
five thousand dollars ($5,000). This contract was in the 
name of The Port Graham Coal Company (R., p. 44). It 
was never signed by the Government (R., p. 30). Mr. 
Whorf came to Washington and obtained the passage of a 
hill l»v Congress, approved April 0, 1914, appropriating five 
thousand dollars ($5,000) to reimburse The Port Graham 
Coal Company for the scow. A warrant was drawn hv the 
Treasury Department to the order <>f The Port Graham Coal 
Company for five thousand dollars ($5,000), and delivered 
to Mr. Whorf, the warrant stating on its face “Post-office 
address, c/o W. G. Whorf, General Manager, present” (R., 

^ Mr^ Whorf went to the Commercial National Bank, and, 
in company with appellant Staples, a stockholder and 
director, presented the warrant to Mr. Tucker K. Sands, vice- 
president of the bank, and Mr. Sands was asked, apparently 
by Air. Staples, “Should we cash it?” (R., p. 38.) Mr. 
Sands said that so far as he could see it looked all right, but 
there was sometimes some trouble about Government checks, 
from the fact that they have such a long time to come hack, 
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and referred them to the bank’s regular man in charge of 
such matters, Mr. Ramsey (R., p. 38). Mr. Ramsey, who 
had been for twenty-seven years in the Government sendee, 
was attorney and employee of the bank, looking exclusively 
after departmental matters (R., p. 38). Mr. Whorf told 
Mr. Ramsey that the president of The Port Graham Coal 
Company, a Mr. Redelsheimer, had died in February pre¬ 
vious, and no successor had l>een elected, and that his wife, 
Lcnore C. Whorf, was the vice-president; that the company 
had sent him on here to look after the claim and had given 
him no money for expenses (R., p. 35); that he was in debt 
for hotel and l>oarding-house bills, and other expenses ; and 
wanted to get tlie money on the warrant, so that he could 
pay up his debts and get back to Seattle (R., pp. 35, 30). 
Mr. Ramsey then made an investigation to see if Mr. Whorf 
was who he said he was. lie saw the secretary of Senator 
Jones, who had gotten the appropriation through, and Dr. 
Holmes, of the Bureau of Mines, who had arranged for the 
scow, and also the officials of the Navy Department, and 
satisfied himself that Mr. Whorf’s representations were true; 
that he was the manager of The Port Graham Coal Com¬ 
pany, and was here in Washington for the purpose of get¬ 
ting the money for the scow, and was in debt for hotel bills 
and thing* of that nature (R., p. 36). Mr. Ramsey also 
went to the Treasury Department and learned that Mr. 
Whorf had received and receipted for the warrant; also that 
the Government had previously issued a warrant for $25 
for the three days’ services of this same scow, which warrant 
was to the order of The Port Graham Coal Company, and 
was cashed over the counter of the cashier’s office of the 
Treasury Department, upon Mr. Whorf’s endorsement alone 
(R., p. 35). Mr. Ramsey also saw a copy of the by-laws, 
from which it appeared that the vice-president has all the 
powers of the president, with one exception not material 
here, and has power to sign all certificates of stock, bonds, 
deeds, and contracts for the corporation, and from which it 
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also appeared that the treasurer merely had power to endorse 
for collection. 

It also appears from the record, that the corporation was 
organized in March, 1913, with Whorf as president, his wife, 
as vice-president, Whorf as general manager, and one A. 
Stern as secretary and treasurer (R., p. 26), and imme¬ 
diately following the organization Mr. Redelsheimer became 
a stockholder, and became president upon the resignation 
of Mr. Whorf (R., p. 27); that Mr. Stern was merely acting 
as treasurer for the accommodation of Mr. Redelsheimer and 
had never had anything to do with the affairs of the com¬ 
pany (R.. pp. 21, 22). While the by-laws provided that he 
should countersign all checks, he was immediately relieved 
of this duty by resolution of March 5, 1913, authorizing the 
president alone to sign all checks (R., pp. 27, 28). He had 
never deposited a check, or saw a check, or knew whether or 
not the company had a cent of money; never saw a bank 
book; never kept any books nor inspected them, and did not 
know what was put down either as credits or debits, nor did 
he concern himself with it (R., pp. 21, 22, 23). 

After Mr. Ramsey’s investigation, he told Mr. Whorf that 
he must get a power of attorney before he could cash the 
$5,000 warrant. Mr. Ramsey wrote out a telegram in blank 
to be sent to Mrs. Whorf. the vice-president, stating the de¬ 
scription of the warrant, the date, and the amount and num¬ 
ber (R., ]>. 35). Tn al>out six days the power of attorney 
here in evidence (R., p. 32) was brought by Mr. Whorf to 
Mr. Ramsev. Mr. Ramsev examined it and said it was all 
right and that the bank could cash the warrant (R., p. 
35). 

Mr. Sands thereupon had the bank cash the warrant, after 
requiring Mr. Staples, who introduced Mr. Whorf in the 
bank, to first endorse the warrant, following the endorsement 
of the company, by Mr. Whorf (R., p. 39). 

It appears to have been known at the time that an account 
would be opened in the bank (R., p. 40). “When the draft 
for $5,090.00 was cashed at the bank an account in the name 
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of The Port Graham Coal Company, William G. Wliorf, 
manager, was opened in the bank and $5,000.00 placed to 
his credit” (R., p. 39). Mr. Whorf immediately drew out 
$1,500, and the balance was drawn out from time to time, 
the last check being cashed August 10, 1914. 

It appears that very soon thereafter, in August and Sep¬ 
tember, 1914 (R., pp. 28, 29), there were some purported 
stockholders’ meetings (R., pp. 28, 29), and “there was an 
election of officers” and “at that, meeting they were served 
with papers by the court enjoining them from transacting 
any further business until the court should decide” (R., p. 
23), and it appears that one S. S. Loeb was elected president, 
to whom one share of stock was transferred August 14, 1914, 
apparently for the purpose of qualifying him to hold office, 
and one Benjamin Movses was elected vice-president, to 
whom one share of stock was transferred on September 14, 
1914, apparently for the same purpose (R., p. 22). Mr. 
Stern, who also owned only one share of stock, remained 
secretary. Mrs. L. C. Whorf was removed as vice-president 
and Mr. Whorf was removed as general manager, and the 
office abolished (R., p. 29), and demand was made upon Mr. 
Whorf for the $5,000 received by him in the spring of 1914, 
and “to account for all his doings and all moneys received 
and expended by him as general manager or otherwise, since 
the organization of the company.” Mr. P. V. Davis, attorney 
at law, being present at the meeting of August 24, 1914, 
stated that “he represented William G. Whorf and Lenore 
0. Whorf, and that he believed that Mr. Whorf had received 
the money and would account therefor except for the fact 
that Mr. Whorf believed there were other monevs which had 

%J 

not been accounted for” (R., p. 28). With the exception 
of this formal demand on Whorf, there appears never to 
have been any further attempt to get this money from Mr. 
or Mrs. Whorf. 

Some time thereafter complaint was made to the United 
States Treasury Department of the alleged illegality of the 
endorsement; and, as is customary in such cases, the bank 







had to redeem at once, after which the warrant was turned 
over to appellant, Staples, who reimbursed the bank in the 
amount of $5,000, the face of the draft (R., pp. 38, 39). 

Thereafter, on the 17th day of February, 1915, these new 
officers, Mr. Loeb. president. Mr. Moyses, vice-president, and 
Mr. Stern, secretary and treasurer, executed a power of at- 
tornev to Samuel Herrick, authorizing him to “obtain said 
warrant, to endorse said warrant, and to obtain the money 
due thereon, or to do whatever was necessary for the collec¬ 
tion of the same’’ (R., pp. 29, 30). . 


The Pleadings. 

The hill of complaint was in equity and alleged appropria¬ 
tion of the $5,000, and the drawing of the warrant therefor 
to the order of The Port Graham Coal Company; that Mr. 
Whorf secured possession of the warrant and unlawfully and 
with no authority whatever so to do. endorsed the same, 
“Port Graham Coal Company, Lenore C. Whorf. vice-presi¬ 
dent : W. G. Whorf. general manager.” That after this en¬ 
dorsement Orren G. Staples and Commercial National Rank 
likewise endorsed the same and guaranteed all prior endorse¬ 
ments thereon: that after said endorsements, it was presented 
to the Treasurer of the United States and the $5,000 was paid 
to Whorf : that Whorf never turned the same over to the com¬ 
pany: that Whorf had no authority to endorse the name of 
Lenore C. Whorf. vice-president, and that it was not until 
long afterwards that the power of attorney was filed in the 
Treasury Department, and that the endorsement was not 
in accordance with the said power, and that the date the 
power was filed Lenore C. Whorf was no longer vice-presi¬ 
dent. and. to the best of plaintiff’s information and belief, 
the power of attorney was not executed on the date given, 
hut subsequently and after question had arisen; that there 
was no provision in the by-laws of the company giving power 
to the vice-president as such, or as acting president, or to the 
general manager, to endorse on behalf of the company; that 
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the treasurer alone was given the power to endorse, and that 
no proper authority was shown for the delegation of such 
power to another by power of attorney; that the plaintiff 
ne\er learned of said endorsement and cashing of the war¬ 
rant until months after the same had occurred, and imme¬ 
diately upon receiving such knowledge, took prompt steps 
to assert its rights, and employed attorneys in Washington, 
D. C., to assert those rights, which attorneys made demand 
upon the Treasury Department to issue a new warrant, but 
the Treasurer refused to comply with this request, but re¬ 
claimed the money from the hank to cover the same into 
the Treasury and surrender the warrant to the bank; that 
the plaintiff had made demand upon defendant bank to sur¬ 
render the warrant, hut was informed that it had reclaimed 
the money from its depositor; that the plaintiff made demand 
upon the defendant Staples to surrender the warrant, but 
he refused to do so; that the Comptroller of the Treasury 
had rendered an opinion to the Secretary of the Treasury 
holding that the said endorsement of the warrant hv Whorf 
was without authority, and the bill prayed for an injunction 
commanding the Secretary of the Treasury and the Treas¬ 
urer of the I nited States to issue a new warrant to the com¬ 
pany in settlement of the $5,000, and the defendant Orren 
(t. Staples be commanded to surrender the original warrant 
to the plaintiff company, and for general relief (R., pp. 1-4). 

Appellant Staples, defendant below, answered the bill, 
denying the allegations that Whorf had endorsed the war- 

t nt f so to do, or that the power of at¬ 
torney of said Lenore C. Whorf, vice-president, was not exe¬ 
cuted on the date given therein, and set forth the circum¬ 
stances (substantially as shown at the trial and as herein¬ 
before outlined) under which he. Staples, had endorsed said 
warrant, and that he had not endorsed said warrant until 
after he had required the said Whorf to secure from the said 
Lenore C. Whorf power of attorney in question, and that by 
reason of the said endorsement he had been compelled to re¬ 
deem the said warrant from the defendant Commercial 




National Bank, and that he should not l>e required to sur¬ 
render the same until he has been reimbursed in the said 
sum of $5,000. 

The defendant Commercial National Bank filed a dis¬ 
claimer, and the defendant William G. McAdoo, Secretary 
of the Treasury, fded an answer setting forth fully the facts 
and circumstances as hereinbefore outlined, under which it 
held the $5,000, and denying the power of the Treasurer of 
the United States to issue a new warrant or to cash the war¬ 
rant then outstanding pending the dispute l>etween the 
parties to the litigation as to the ownership of said warrant. 

Thereupon, by consent of the attorneys for appellant 
Staples and appellee Port Graham Coal Company, a decree 
was entered appointing the Munsey Trust Company receiver, 
to demand, collect, receive, and receipt for the said $5,000 
and to hold the same pending the further order of the court, 
and requiring said Staples to surrender said warrant to said 
receiver, but 

“without prejudice, however, to any rights of said 
Staples as a litigant with the plaintiff, The Port 
Graham Uoal Company, in this cause, arising out of 
the payment of the sum of $Z,000 into the Treasury 
of the United States hy the said Staples, through the 
defendant , Commercial National hank, in conse- 
quenee of the endorsement of said warrant by said 
defendants, a)td without prejudice, pending the final 
decree herein, to the right or title of the said Staples, 
as between himself and the plaintiff, in and to the 
said warrant or the proceeds thereof ” 

The Decision and Final Decree of the Trial Court. 

At the close of the case on final hearing the court found 
as follows (R., pp. 45, 46): 

“The Court: I still think that this instrument was 
never negotiated to Mr. Staples. The whole transac¬ 
tion. I think from the testimony, shows that it was 
simply a question of getting it deposited in that bank. 
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Tie never acquired title to the note. It was not in¬ 
tended that he should have title to it at all. His 
siniplv was the part of a guarantor of the prior 
endorsements for the purpose of having that check 
or draft deposited in the hank, and I have not been 
able to see anything else in the case. If he had given 
\aluc for it at the time—I do not know that I have 
to decide that point—I am not quite certain whether 
I >Iioiild hold that having knowlcdg© of th© by-laws 
he could acquire title in that way, even if he gave 
value. I am inclined to think that he could not. I 
am inclined to think that the deposit in the bank on 
the strength of those signatures was an irregularity. 
Thole would certainly no damage have ever come 
from it if the money had been paid out in due course 
on the proper signatures. Section 1334 of the Code 
says, ‘An instrument is negotiated when it is trans¬ 
ferred from one person to another in such manner as 
to constitute the transferee the holder thereof.' 
Colonel Staples was never, according to the evidence 
here, the holder of this note. He did not intend to 
become a holder. lie did not undertake to negotiate 
it. 1 he man who gets a note by transfer and holds 
it certainly is the only man who can undertake to 
negotiate it, either by further transfer of it or by en¬ 
dorsement of it or what not. There is nothing here 
to show that anything of that kind was done, and I 
think that the plaintiff is entitled to the proceeds of 
the draft. The whole thing started in the bank. Mr. 
Ramsey was an agent acting for the bank. He was 
the one who was trying to find out whether that bank 
should take that check on deposit. That is all there 
w&< to it. As often happens, you go into a bank with 
a friend and say, ‘Why, he is all right. This is John 
Smith.’ In a strange bank where a stranger wants 
to cash a check or draft, the bank teller will say, ‘All 
right, if he is John Smith, put your name down on 
the lmttom of the check right under this endorsement.’ 
That was practically all that was done by Whorf, be¬ 
cause he was the man that was authorized, if he was 
authorized at all, to act as a substitute for his wife, 
and they naturally had to know that he was the man 
mentioned in this power of attorney. I think that 
is the whole transaction so far as Colonel Staples is 
concerned.” 

2a 




Thereupon a decree was entered directing the receiver to 
pay the proceeds of $*>,000 to the appellee, and this appeal 
was taken (R., p. 16). 

Assignments of Error. 

The appellant alleged six assignments of error (R., p. 17), 
all of which are relied upon. 

ARGUMENT. 

The First, Second, Third, and Fourth Assignments. 

The first, second, third, and fourth assignments will he 
considered together. 'They raise siil>stantially one issue, 
viz., that \V. G. Whorf was duly authorized to endorse and 
cash the warrant in question. 

It was the Intention of the Parties to Authorize Whorf to 

Cash the Warrant and Not Merely to Deposit it in the 

Bank. 

We were taken completely hv surprise, as we believe were 
all other parties to the litigation, when The trial court sug¬ 
gested the idea that the whole transaction was simply a ques¬ 
tion of getting the warrant deposited in the bank. This view 
seems to ns wholly without support in tl i© testmaorij^. 

Whorf first came to the bank inquiry was as to cashing the 
warrant (R., p. 38). Ramsey says the warrant was 

“cashed through the Commercial National Rank. 
* * * Mr. Whorf wished to get the money on 

this warrant; he wanted to get it cashed. Witness 
told him that he coaid not g^t the cash on the war¬ 
rant as the same was drawn to The Port Graham Coal 
Company. * * * He then informed Mr. W’horf 

that in order to get the cash on the warrant he mast 
have a poa'er of attorney. * * * Mr. W horf had 

stated that he had been here two or three months try- 




ing to get the appropriation through Congress, and 
that he was in debt and ivanted to pay his bills, and 
therefore desired to get the warrant cashed here in 
II ashmgton; * * * reported that it was neces¬ 

sary for Mr. Whorf, to get a power of attorney in 
order to get this other money, and wrote out in 
blank a wire for him to send to the vice-president of 
I he Port Graham Coal Company stating the descrip¬ 
tion of the warrant, the date and the amount and the 



live or six days thereafter Whorf brought the witness 
the power ot attorney signed by the vice-president 
of the corporation. * * * Witness said that after 

examining the power of attorney lie said it was all 
right, that the bank could cask the amount. * * * 

\\ it ness stated he did not consider that the by-laws 
relating to the treasurer of the corporation were ma¬ 
terial, for the only thing the treasurer of the cor¬ 
poration could do was to endorse for collection.. Wit¬ 
ness knew that the money was passing into Whorf’s 
control (R., pp. 34 to 38, inc.). 

Mr. Sands stated that— 

“M hen the draft for $5,000.00 was cashed at the 
bank an account * * * was opened. * * * 

Col. Staples endorsed the warrant before the bank 
cashed it * * *; (Question, Herrick). That was 

not one ot the reasons why you cashed itf (Answer) 
No. (Question) Then the reason you cashed it was 
that he endorsed it? (Answer) I think I said before 
I Protected myself by his endorsement” (R., pp! 

O V y 4 V y « 


Such is the purport of all of the testimony. Furthermore, 
the theory of the trial court is wholly inconsistent with every 
action of the parties. Whorf was in debt and without money 
to get back to Seattle. What he wanted was cash, not some 
one to hold the warrant for him, or to collect it and hold the 
cash; that would not help him to pay his debts and get back 
home. Why should the parties be making this investigation 
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if the warrant was to be endorsed merely for collection and 
the bank to hold the money? The wire to Mrs. Whorf was 
designed to get a power of attorney complying with the 
statute for cashing Government warrants. The power of 
attorney itself authorized \\ horf to 

“sue for, recover, endorse, collect, receive and receipt 
for Naval Warrant No. 5646, dated April 5, 1914, 
for the sum of $5,000.00,” 


exactly as required by the statute. 

We respectfully submit that the finding of the trial court 
in this regard is wholly contrary to the evidence. The 
obvious purpose of the whole transaction was not to deposit 
the warrant but to cash it. It was to put \\ horf in control 
of the fund, so he could pay his debts and get home. 

Assuming for the present that the power of attorney was 
sufficient for this purpose, the fact that the bank knew the 
funds lielonged to the company would make no difference. 
It likewise knew that the company, by power of attorney, 
had authorized Whorf to control the fund. This power of 
attorney was not abrogated until after the entire fund had 


been checked out. , 

Tn the case of Fulton Bank vs. Canal Company, 4 Paige 
( Y.), 126. 135. a deposit was sent to a bank bv a cor- 

noration. It was brought either by the president or the 
president wa« in the bunk when the deposit was made, left 
his signature in the signature book, and tbe payments were 
made on checks signed by him. The money was diverted 
from corporation purposes, but the bank was held not liable, 
localise of the custom that when deposits are made by a per¬ 
son. corporation, or otherwise, a signature is sup|>osed to be 
left upon which the money is to be drawn out. The court 
held that if it was not the purpose of the corporation to per¬ 
mit the money to lie drawn out on the signature of the presi¬ 
dent. it was negligence not to furnish the proper signature 
with the deposit, and that the loss was occasioned by this 
negligence. No proof of this custom was made in the present 


case, because no issue thereon was made by the pleadings, 
?ind the point was never raised or suggested until after the 
case was closed, and it was then made by the court. As a 
matter of fact, had such point been in issue, it could have 
been shown that the warrant was actually cashed and Whorf 
had all of the $5,000 in his possession and then made the 
deposit. 

Rut the present case is even stronger than the Fulton Bank 
case. This is not like a local corporation sending a deposit 
to a bank to open an account. As above shown, the corpora¬ 
tion at Seattle had authorized Whorf to cash and control the 
fund, and when, instead of taking the cash on his person, 
he leaves a portion of it in the bank, when he might just as 
well have kept it in the first instance, the company cannot 
complain if the bank turns it back to him. The bank is then 
putting no more trust in Mr. Whorf than the company it¬ 
self had just done. 

The case at bar is very similar to the case of the City Bank 
of Macon vs. Kent. 57 Ga.. 288, 808. Tn that case a widow, 
Effie Kent, gave her physician a power of attorney authoriz¬ 
ing him to collect certain insurance, and to pay some bills 
with a portion of the proceeds, and to perform any other 
act or acts about her business that might be necessary or 
proper. TTe deposited $4,000 in the bank in her name, at 
the same time exhibiting the power of attorney. TTe thereafter 
checked out the fund and. it was alleged, appropriated it to 
his own use. The court exonerated the bank on the ground 
that while the power of attorney did not go directly to the 
checks, it did go 

“to the general fact of use and control' of the money 
bv the agent. * * * The bank did not select the 

agent. The principal selected him, and held him 
forth as her representative. Tf the agent’s infidelity 
is to injure either, the bank, we think, should not be 
the victim.” 

See also, to the same effect, First National Bank vs. Valley 
State Bank, 60 Kan., 621. 
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The Endorsement by Whorf was Binding on the Company. 

We respectfully submit, therefore, that the controlling 
question in this ease is whether or not the power of attorney 
of Mrs. Whorf was sufficient to authorize Whorf to cash the 
warrant. This question was not decided by the trial court. 
The record shows this corporation was organized March 3, 
1913, with Mr. and Mrs. W1 lorf as the sole stockholders and 
ollicers, except A. Stern, who was given one share and was 
made the secretary and treasurer (R., p. 26). The next day 
Mr. Redelsheimer had become a stockholder and was elected 
president in the place of Mr. Whorf, resigned (R., p. 27). 
The by-laws made it the duty of the treasurer to endorse for 
deposit or collection, and to keep account books for the 
custody of the money and funds, etc., and sign all checks, 
drafts, notes, etc., which had to he countersigned by the 
president, vice-]'resident, or other officer or agent, as the 
trustees should by resolution direct. Immediately, however, 
on March 5, 1913, the board of directors, by resolution, de¬ 
prived the treasurer of any control over the finances, by pro¬ 
viding that the president alone should sign all checks (R., 
pp. 27. 28). The testimony of the treasurer (R., pp. 20-23, 
inclusive) shows also that in practice this by-law with respect 
to the treasurer’s duties was wholly and habitually disre¬ 
garded by the company. The treasurer never at any time 
hod the slightest to do with the company’s finances, not even 
to deposit checks for collection. No money ever passed 
through his hands, lie never saw a check of the company. 
Me never kept a book of the company or inspected one, or 
concerned himself with it. Me was a figure-head, pure and 
simple. 

The record also shows that there were no further meetings 
of the corporation from March 5, 1913, until August, 1914 
(R.. p. 22), after the transaction herein complained of took 
place. It. also shows that it remained a close corporation, 
Mr. and Mrs. Whorf and Mr. Redelsheimer continuing to 
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hold all of the stock, except the one or two shares given to 
parties to qualify them for some otlice (R., p. 22). Mr. 
Redelsheimer, the president, died about the 5th or 6th of 
February, 1914, and no successor had been elected (R., p. 
20 ). 

This was the situation when the matter of cashing this 
warrant came up. The sole business of the corporation was 
apparently the development of a certain tract of coal land 
in Alaska, containing 65 acres and estimated to he worth 
approximately $60,000, which was turned into the corpora¬ 
tion by the Whorfs (R., p. 27). Whorf was made the gen¬ 
eral manager of the corporation, and appears to have had 
sole charge of affairs after incorporation, the same as he did 
before, as shown by the fact that there were no meetings of 
trustees or hoard of directors, and he alone operated the 
mines, paid the men in cash, shipped and sold coal. He 
alone, while in Seattle, negotiated the lease of the scow to the 
Government, lie came to Washington to obtain reimburse¬ 
ment when it was lost (R., pp. 40, 41). That he had regu¬ 
larly heen allowed to receive and expend money on behalf 
of the company is shown by the demand made on him, after 
this trouble arose, to “give an accounting to the company 
for all moneys received and expended by you as general 
manager or otherwise, since the organization of this com¬ 
pany” (R., p. 28). 

When he came to Washington to obtain payment for the 
rent and destruction of the scow, he was dealing with the 
Government officials who had known him in Alaska and 
Seattle, namely, the officials of the Bureau of Mines and of 
the Navy Department. He submitted a bill of $25 for the 
lease of the scow, and the check was sent to him, as manager, 
at 717 Tenth street northwest, Washington, D. C., and was 
cashed by the officials of the Treasury Department upon his 
signature alone (R., p. 45). The warrant for $5,000 was 
likewise turned over to him. All of these matters were known 
to Mr. Staples and the bank, and they were justifiably gov¬ 
erned thereby. This, we submit, brings the case within the 
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authorities that there was a holding out, which works an 
estoppel on the company. Obviously a corporation cannot 
permit its agent to regularly receive and expend money on 
its behalf, then be allowed to question a particular transac¬ 
tion. 

When the warrant was received, Mr. Whorf said he was 
in debt and needed money to pay up and to get back to 
Seattle, which was unquestionably true, and went to the 
bank to find if there was not some way by which he could 
realize on this warrant here. Under such circumstances, and 
assuming that every one is acting honestly and in good faith, 
can it Ik? said that there is no way by which the corporation 
could legally cash the warrant, merely because the by-laws 
made a certain bank in Seattle the depository, and made no 
specific provision for endorsing to pass title? Obviously not. 
Corporations are formed to facilitate doing business, not to 
prevent it. Mr. Whorf was here on the business of the cor¬ 
poration. Idie president and vice-president of the corpora¬ 
tion were given full authority to sign contracts and bonds 
so as to bind the company, and the control of the finances 
had also been placed in the hands of the president. If the 
president had been alive, it would hardly be contended that 
his power of attorney authorizing Whorf to cash the warrant, 
under the circumstances in this case, would not be binding 
upon the company. It would be apparent on the face of it, 
that if the warrant were placed in the Seattle bank, it could 
then be immediately checked upon on the presidents signa¬ 
ture alone. What difference could it make to the corporation 
whether he got the cash in hand in Washington or in Seat¬ 
tle? Courts of equity look to the substance, not to the form. 
We submit, therefore, that it must l>e conceded that with the 
powers given to the president in this case, the endorsement 
of his name, under the circumstances here, would have been 
binding on the company. 

The question remaining then is whether the vice-presi¬ 
dent had equal authority to bind the company. The by¬ 
laws specifically provide that the vice-president shall have 
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nil the powers of the president, with one exception, not ma¬ 
terial here. Furthermore, the president was dead and the 
vice-president, therefore, had the combined power of the vice- 
president and the president. Nothing is better settled in law 
than that the vice-president of a corporation, in the absence 
of the president, becomes the president or head of the cor¬ 
onation, endowed with all the functions and powers of the 
president. 

Smith vs. Smith, (12 111., 493, 495. 

Coleman vs. West Virginia Oil Company, 25 W Va 
148, 172. 

Fond vs. National Mortgage Co., 50 Pac., 973, 974; 6 
Kas. App., 718. 

Karns vs. State Bank, 101 Pac., 504, 565. 

M. droll’s Son vs. droll, 80 N. Y. Supp., 438 442 
443. 


In Coleman vs. West Virginia Oil Co., supra, certain at¬ 
torneys had been employed by the president to prosecute a 
suit on behalf of the corporation. The president died, and 
the vice-president signed an order directing the dismissal 
of the appeal, after judgment had been obtained. Certain 
stockholders and other officers questioned the good faith of 
the vice-president and objected to the dismissal of the appeal. 
The court sustained the vice-president’s authority on the 
theory that all of the powers, duties and prerogatives of the 
president devolve upon the vice-president after the presi¬ 
dent’s death. In this connection the court said (p. 172) : 


It is obvious that as Compton, the president of 
the company, died in July, 1883, all his powers as 
president forthvvith devolved on Penny, the vice- 
president; and if Compton had the inherent power 
as president to dismiss this writ of error, then this 
power on his death immediately devolved on Pennv 
the vice-president. This is a proposition so clear that 
it seems unnecessary to refer to authority to sustain 
it. But as the case to which I would refer to sustain 
3a 






IS 


this view otherwise throws light on the ease before 
us, I will cite it/' The court then cited, with ap¬ 
proval, the case of Smith vs. Smith, supra. 

Neither is it tenable that the resolution, authorizing the 
president “alone to sign all checks, was personal to Mr. 
Redelsheimer, the then incumbent in office. If so, it would 
have mentioned him hv name. It said the “president,” 
meaning the official, and not the man, and consequently had 
a successor been elected to Mr. Redelsheimer, he would have 
immediately been invested with this authority, and the 
moment Mr. Redelsheimer went out of office he manifestly 
would have lost all authority to sign checks for the com¬ 
pany. The vice-president, who l>ecomes acting president, of 
course, luts the same authority as a successor by election 
would have. The word “alone” was used because of the 
previous provision in article *20 that the treasurer should also 
sign. The pur|K>se of the resolution was to eliminate the 
necessitv of the treasurer's signature and leave it to the 
president alone to sign. 

Mrs. Whorf Could Delegate to Mr. Whorf the Power to 

Sign Her Name. 

An official of the corporation cannot delegate to another 
the power to exercise discretion, hut can delegate to another 
the performance of a mere ministerial act. The corpora¬ 
tion elects an officer and is entitled to the l>enefit of that 
officer’s judgment and discretion, hut that officer, neverthe¬ 
less, is not hound himself to sign every document and per¬ 
form everv ministerial act connected with the office. The 
testimony and the power of attorney itself shows in this 
case that Mrs. Whorf had l>eforo her the question of whether 
or not this particular warrant should be endorsed and 
cashed. She exercised her discretion thereon and then signed 
the power of attorney, specifically authorizing Mr. Whorf 
to endorse the warrant and 




“to sign Illy name in my individual capacity and in 
any or all of the capacities hereinbefore mentioned - ’; 

that is, as vice-president, acting president, trustee, stock¬ 
holder, and m her individual capacity. This clearly brings 
t 10 case within all of the authorities, and is just as bindin" 
upon the cor|Hjration as if Mrs. Whorf had come on here 
persona ly and had herself endorsed the warrant in the name 

o le oit Graham Coal Company, by herself as viee-presi- 
dent and acting president. 

►See the following authorities: 

Sheridan Electric Light Co. vs. Chattam National 

Hank, •>- I fun., 575, 580, affirmed on appeal 127 
N. Y., 517. 

Marine Hank vs. Hutler Collier Co. 23 N. Y. St 
It., 310 (5 N. Y. Hupp., 201). 

Bennet vs. Guiding Star, 53 Fed., 936, 941. 

Commercial Hank vs. . Norton, 1 Hill (N Y ) <501 
505. v ’ 

Lingerfelter vs. Phoenix Bank, 19 Mo. App., 252 
Ren wick vs. Bancroft, 56 la., 527. 


e c ase of Sheridan Llectric Light Company vs. Chattam 
.National bank supra, is particularly applicable to the case 
at m. It involved a close corporation, the stock being owned 
by three or four individuals. A committee of three was 
trusted with the general management of the company’s 
aisiness, but was not specifically authorized to endorse paper 
or the company. This committee, by power of attorney 
delegated to one of its members authority to endorse certain 
checks and drafts which was done and the bank cashed them. 
The action was held to be binding on the company. The 

ownld" bv' th» th f ‘ he T mpan / was substantially 
bv Ate Ql. a l me !" ,)ers the committee, and 
by Mr. ■ heridan, for the employment of whose in- 
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ventions it was incorporated. And where that is the 
nature of the corporation it is not essential that the 
selection of the committee should l>e hy formal resolu¬ 
tion of the Board of Trustees entered in their minutes. 
For it has Been held that ‘Where a corporation con¬ 
sists of a small numl>er of persons, like a partnership, 
they may transact all their Business by con\ersation 
without formal votes. And it will he a violation of 
the plainest principles of justice to hold those who 
deal with them to prove all of their acts by regular 
votes/ (Melledge vs. Boston Iron Co., 5 Cush., 158.) 
It does not accordingly detract from the authority of 
the committee that no formal resolution has been 
found in the minutes of the proceedings of the board 
defining and declaring the limits of its authority. 
This committee, having itself power to endorse and 
negotiate paper payable to the order ot the company, 
could delegate the same power by its united action 
to the witness Shephard, through the instrumental it \ 
of the power of attorney, for that involved no exercise 
of judgment or discretion on his part. The business 
to be transacted is stated, and so the fact has been 
found to have been communicated by this trustee to 
the other two members of the committee and they had 
agreed upon what should be done. That was to 
accede to the claims of the Cleveland agents allowing 
them to retain for their own benefit the entire pro¬ 
ceeds of the checks and drafts over the sum of 
$10,000.00 thev were willing to pay to the plaintiff. 
That position received the assent and approbation of 
the committee. And after that there was no more to 
be done than to endorse the name of the company 
upon the paper and receive the sum of $10,000.00 
in its behalf. These acts included no exercise of 
judgment or discretion on the part of the agent 
selected to do the business. And for that reason it 
was competent for the other two members of the 
committee to empower him to make these endorse¬ 
ments and receive this sum of $10,000.00 for the 
plaintiff. Commercial Bank of Lake Erie vs. Norton, 
1 Hill, 504; Emerson vs. Providence Hat Manu¬ 
facturing Co., 12 Mass., 287 ; Renwick vs. Bancroft, 
56 la., 527. 



u Wlmt was to be done was the performance of no 
more than ministerial acts and the power to perform 
those acts could, in this manner, l>e confided by the 
committee to one of their number.” 

The case of Marine Bank vs. Butler Collier Company, 
supra, is also particularly instructive as authority in the case 
at bar. In that case it was held that: 

“The president of a mining company, who is per¬ 
mitted by the company to hold himself out as hav¬ 
ing general authority to transact business, has au¬ 
thority to appoint an agent for the sale of coal and 
give him authority to endorse paper taken on the 
sale of coal as an agent of the company. The letter 
of authority read: ‘This is to inform you that Hubbell 
is authorized agent for the sale of coal and any paper 
he takes for coal he is authorized to endorse <os agent 
for the company/ This order was signed by the 
president, but the authority to do this was not in 
the by-laws, and later when the corporation was sued 
on thirteen promissory notes so endorsed, the corpora¬ 
tion pleaded lack of authority in the president to do 
what he did. The court said: ‘The defendants can¬ 
not set up their by-laws, never published to the world, 
and habitually disregarded by itself, as countervail¬ 
ing the authority thus publicly conferred. * * * 

The fact that the endorsements were made in the 
name of Ilubbell, Agent of the Butler Company, 
and not in the name of the corporation, by TIubbeil. 
agont, though not strictly conformed to the language 
of the authority, was within its spirit and intent.’ 
The court also held that the representations of the 
agent that certain notes endorsed by him had been 
taken for coal was binding upon the company.” 

To the same effect see M. Groh’s Son vs. Groh, supra. 

The applicability of these authorities to the case at bar 
is self-evident. The Port Graham Coal Company was a 
close corporation, as in the Sheridan and Groh cases. The 
combined authority of Mrs. Whorf as vice-president and 
acting president, with Mr. Whorf’s powers as general mana- 



ger, was certainly coextensive with the powers of the com¬ 
mittee in the Sheridan case. The duty delegated here was 
identical in character with the duty delegated in the Sheri¬ 
dan case, and involved even less judgment and discretion 
than the authority delegated in the Marine Bank case. Also 
the endorsement bv Whorf, while not fully in accord with 
the power of attorney, was within the intent and purpose 
of that authority. 

Mrs. Whorfs power of attorney is just as effective as if it 
had l>een in the name of the corporation. If this power ol 
attorney is not binding on the corporation, how can it be 
said that the power of attorney, under which present coun¬ 
sel for appellee are acting, is the act of the corporation? 
(I\.. p. *29.) And their j>ower of attorney was drawn with 
the greatest care to try to show more binding authority than 
the previous power. But it shows on its face that it is not 
authorized bv the trustees, hut is merely the action of the 
president and vice-president. It is true, it is countersigned 
by the secretary, but as above shown, that would not have 
strengthened Mrs. Whorfs power one whit, Ixxause the 
secretary was at that time not onlv a mere figure-head in the 
company, but had no powers in the first place to contract, or 
to endorse except for deposit and collection, which is no 
jK)wer at all. An office boy would l>e permitted to do that. 
Their power of attorney has no seal of the corporation. So 
far as has appeared thus far, the corporation had no seal. 
In a desperate effort to show a stronger |>ower than the one 
given by Mrs. Whorf, the new officers state in this new 
power of attorney— 

“agreeing that such action as he may take shall never 
ho questioned by The Port Graham Coal Company, 
a corporation”; 

And this power of attorney purported and was intended to 
authorize Mr. Herrick— 

“to endorse said warrant and to obtain the money 
due thereon.” 



Il a corporation is to he allowed to escape responsibility 
lor the solemn action of its duly authorized officers in this 
way, how is any one in the commercial world to know when 
it is side to deal with a corporation in financial matters? 
Mr. Sands, a hanker of thirty years’ experience, says that he 
considers an endorsement regular, if in the name of the 
company, by a vice-president; that he frequently has such 
cases (K., p. 40); that he would have endorsed a warrant 
for $o,00() without inquiry into the by-laws of the company, 
il there was a previous endorsement by an accredited presi¬ 
dent or vice-president of this city; that he can say that he 
would do that as a general rule (R., p. 40). 

W hen one has the authority in writing, as in this case, of 
every living person who has any interest in the company, 
and of e\orv officer who ha* ever taken the slightest part in 
the management of the affairs of the company, or is given 
any material authority by the by-laws, including the presi¬ 
dent, \ ice-president, and the general manager, it would seem 
that he ought to be safe from any come-back. If a corpora¬ 
tion can re-elect officers, as in this case, leaving out all of the 
stockholders and electing three outside parties, to whom are 
given one share of stock each, and these new officers can 
then on a technicality repudiate the acts of the old officers 
and recover over again proceeds previously paid to and now 
held by the old officers, who are large, if not the principal, 
stockholders in the company, what is to prevent the stock¬ 
holders of any corporation from turning this sort of thing 
into a very profitable business? How does this court, or any 
of the counsel here now taking part in this litigation, know 
that this suit is not instigated with the sanction and collusion 
of Mr. and Mrs. Whorf? 


In this connection it is interesting to note that although 
Mr~ - M horf and Mr. A\ horf are shown to be the owners of 
practically one-third interest in the company, owning a total 
of 108 shares out of 000 (R., p. 22), and that the company 
owns property valued, in 1913, at $59,700 (R., p. 27) no 
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effort whatever, further than the simple demand, was ever 
made to recover this money from Mr. Whorf. When this 
matter was up at the meeting of August 24, 1914 (R., p. 28), 
Mr. Whorf, through his attorney, gave as the reason why he 
did not account for the money that he believed there were 
other moneys which had not been accounted for. In the 
face of such an accusation, Mr. and Mrs. Whorf are allowed 
to go their way in peace without further molestation. There 
is not the slightest suggestion anywhere in this record that 
the Whorfs are insolvent. It is very j»ersuasive, therefore, 
that the company either feared the defenses which it knew 
the Whorfs could make to any suit against them for these 
proceeds, or that this proceeding here is with the sanction 
and approval of the Whorfs, who are still heavily interested 
in the company, for the purpose of recovering the proceeds 
of this warrant over again. 

We res|>ectfully submit that as The Port Graham Coal 
Company elected Mr. \\ horf as its general manager, and 
Mrs. Whorf as the vice-president, and she was allowed to 
remain as vice-president and acting president, with full 
power to contract for the 1*0111 puny and to control its finances 
and was thus permitted by virtue of this power to enable 
Mr. Whorf to obtain through Mr. Staples and the Com¬ 
mercial National Bank of the District of Columbia this 
$5,000, that they should now be held to be bound by the 
action of these officers. To say the least, it was negligent of 
other interested parties in the corporation, if there were 
such, in allowing the Whorfs to remain in control of the 
affairs of the company. Mr. Staples and the bank did not 
select them, and if any one is to suffer through their infidel¬ 
ity it should be the company. 

# 

Mr. Staples Holder for Value in Due Course. 

• 

The holding of the trial court that Mr. Staples was not a 
holder of the warrant for value was clearly erroneous. It 
was found as a fact that Mr. Staples was an accommodation 


■ 
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endorser. An accommodation endorser is just as much a 
guarantor of prior endorsements as any other kind of en¬ 
dorser (D. C. Code, sec. 1333); otherwise an accommodation 
endorsement is worthless. Assuming that the endorsement 
by Ihe Port Graham Coal Company was without authority, 
Mr. Staples was compelled to redeem the warrant under his 
guarantee and was not, therefore, a volunteer, but was a 
holder for value. 

The trial court apparently proceeded on the theory that, 
even though Whorf’s endorsement was authorized, neverthe¬ 
less the bank was not justified in paying out the deposit on 
his signature. We believe we have heretofore shown that 
this position is absolutely untenable, for the reason that, the 
company having given Whorf control of the fund with the 
knowledge of the bank, it was not the duty of the bank, 
without further notice from the company, to deprive him of 
this control. Mr. Staples, therefore, w ? as unquestionably 
holder for value within the meaning of the provisions of the 
Code. 

The record states that the defendant Staples was in court 
occasionally during the trial, but did not testify. This was 
inserted at the request of attorneys for appellee apparently 
with the view to contending, as they did in the argument 
before the trial court, that Mr. Staples had something to con¬ 
ceal; in other words, intimating that Mr. Staples’ conduct in 
this matter was not in entire good faith. Not only did the 
trial court find to the contrary when it found that Mr. 
Staples endorsed this warrant as an accommodation endorser, 
having introduced Mr. Whorf in the bank, and said— 

“I think that is the whole transaction so far as Col. 

Staples is concerned”; 

but appellee’s attorneys themselves during the trial, when 
counsel for Staples was offering testimony for the express 
purpose of showing the good faith of Mr. Staples, objected to 
this testimony in the following language: 
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“Mr. Day: No, your Honor. We think it is irrele¬ 
vant. We will admit that Mr. Staples thought the 
man had authority. 

“Mr. II inton : \\ ell, there is no issue of Mr. Sta¬ 
ples’ good faith, then? 

“Mr. Herrick: We do not hardly admit that, hut 
we do claim that the state of mind of Mr. Staples has 
absolutely nothing to do with this case. The question 
is was there authority. We move to strike out anv- 
thing along the line as to what Mr. Staples thought.” 

Having thus confined the issue to one of authority and 
disclaimed any charge of had faith on the part of Mr. Staples, 
it comes with poor grace from them now to try to infer bad 
faith because we failed to put on more evidence showing 
affirmatively that no such bad faith existed. 

Fifth Assignment of Error—Company in Any Event Only 

Entitled to an Accounting. 

This suit is in equity. It appears from the record that 
fhe Port Graham Coal Company is indebted to Mr. Whorf 
for salary of .$200 per month from March 1 to September 
14 (H., pp. 20, 22, 20), six and a half months, a total of 
$1,300. By appropriating this money to his own use Whorf 
canceled the obligation to him for salary, and the company, 
therefore, unquestionably got the benefit of the fund to that 
extent, and cannot recover that amount over again here. 

Andrews vs. Northwestern National Bank, 107 Minn., 

196; 25 L. R. A. (N. S.), 906, and note. 

In the Andrews case the principals forwarded a check to 
their agent, drawn to the order of a customer, and the agent 
forged the name of the customer and collected the money 
and sent the proceeds to his principals in settlement of his 
own short accounts with them. The court held that the 
principals could not recover from the bank, for the reason 
that they themselves had got the benefit of the proceeds and 
had not been damaged. 




It further appears from the record that Whorf was here in 
Washington on the business of the company and had in¬ 
curred large expenses. It is obvious that the company was 
liable for those expenses. Whorf paid them out of the pro¬ 
ceeds of this check. The company thus got the benefit of 
the proceeds to that extent. 

Sixth Assignment—Error in Reading of Plaintiff’s 

Depositions. 

The sixth assignment is as follows: 

“In holding and ruling that the depositions taken 
by the plaintiff at Seattle under commission of this 
court and returned and duly published, as provided 
by rule 38 of the new equity rules, nor any part of 
said depositions, were in evidence until actually read 
to the court, and in not holding and ruling as re¬ 
quested by defendant Staples that said depositions, 

under the circumstances shown bv the record in this 

«/ 

case, were in evidence as testimony for the plaintiff 
and available to be read to the court by defendant 
Staples without making such witnesses his witnesses. ,, 

The record shows that only a small part of the deposition 
of Bernheisel was read (R., p. 20).' The reading was first 
suspended by agreement, to be taken up on the following 
court day, to give counsel an opportunity to agree on what 
part should be read to the court. When the court recon¬ 
vened it was announced that counsel had been unable to 
agree, so the court requested counsel for appellee to proceed 
with the reading of their depositions, which they did (R., 
p. 24). After reading certain minutes Mr. Herrick referred 
to the deposition of one Richard Saxe .Tones, which he said 
would not be offered in evidence at that time, and closed his 
case in chief. Whereupon counsel for appellant said: 

“Do T understand, if your honor please, that the 
other side will permit me to read from these deposir 
tions any part that I wish?” (R., p. 30.) 




A discussion then took place (R., pp. 30, 31, 32), wherein 
reference is constantly made to the depositions (plural) as 
to whether defendant Staples could read to the court any part 
of these depositions of the plaintiff, and the court finally 
ruled that he could do so, but by doing so would make the 
witnesses defendant’s witnesses, to which ruling an exception 
was duly taken (R., p. 32). Whereupon the court attempted 
to withdraw that ruling and suspend decision until defend¬ 
ant Staples should read from these depositions, and a ques¬ 
tion of impeachment should arise; whereupon attorney for 
defendant Staples stated that rather than run the risk of 
making plaintiffs witness his witness he would forego read¬ 
ing the deposition (R., p. 32). 

We respectfully submit that the court’s action in the mat¬ 
ter was error. Defendant Staples was entitled to a definite 
ruling as to whether the depositions were in evidence or not 
and not bq required to present the matter to the court in the 
manner suggested. Tt is also clear from the authorities that 
a defendant has the right to read from a deposition taken 
bv the plaintiff without making such witness defendant’s 
witness. In Converse vs. Meyer. 14 Neb., lfiO. 102. it was 
held that the defendant is entitled to read portions of the 
deposition taken by the plaintiff without reading all of it: 
that the rule that a part of the deposition cannot he read 
without reading the entire deposition applies only to the 
party who is reading a deposition which he himself has 
taken. Tt follows from the conclusion of the court in that 
case that in such a case the defendant does not make the 
witness his own witness. Tf such were the case he would 
he compelled to read the entire deposition, as in the ca«e 

he has tilken ^e deposition himself. The court said 
(p. 192): 

‘But where, as here, the adverse party has appeared 
and cross-examined the witness, he is entitled to the 
benefit of the deposition and mav read from it if he 
choose. Calhoun vs. Hays. 8 W. & S 127. T n this 
ease it was held that: ‘If a deposition be taken by one 


party, iti S competent for the other to read such parte 
lit the Pr ° V ? . " S T 6 ’ Ieavin « t0 the other 

evident for ® °* ther 1>arte if the y }» le S«l 

"f'tu ° R be h ° Wever > that ^ plaintiff read a 

f ( ’ f Bernheisel deposition, but did not read it all 

1 ' * ls univers aHy held not permissible for a 

bf r t° ad t le COUrt 0,1 ^ected portions of the depo- 
Mtion of his own witness. 

Bank of Orland vs. Fennell, 133 Cal., 475 477 . 

Hill vs. Sturgeon, 28 Mo., 323, 329. 

Lanahan vs. Lawton, 50 N. J. Eq., 276. 

Southwark Ins. Co. vs. Knight, 6 Whart. (Pa.), 327. 

Thomas vs. Miller, 151 Pa. St., 482. 

But it may he urged by counsel for appellee that there was 
no demand or refusal to read the balance of the Bernheisel 
r eposition. M hile this deposition was not specifically men- 
Boned, the record shows that the discussion was with refer- 
oiKe to all of the depositions, and the ruling of the court 
take " *° refer a”- But be this as it may, the fact 

court "md ‘1 riw'b" deposition was read to the 

<ourt, and the court had before it only a part of the truth 

T/JTV 'Tt 0f the de l ,osition having been omitted.’ 
As «as well said by one judge in this connection, there is 

nothing more dangerous than a half truth. A similar situa- 
n to this was presented in the case of Bank of Orland vs. 
ennell, snpra, where the court said (p. 477); 

“One error specified is the ruling of the court in 
permitting portions of the deposition of „ ne Mvnm 
a witness of the plaintiff to be mad in evident 
« . 1 ,^ e rea ding of the deposition was nrefarod 

and 4^?^ T tS « 
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the statement that the defendant did not offer any 
portion of the deposition, and that no objection was 
made to his doing so, and portions of the evidence 
omitted are also inserted. But these matters we deem 
immaterial. The simple question involved is, whether 
it is permissible for a party to introduce in evidence 
selected portions of the deposition of his own witness, 
omitting the rest, and clearly this question must he 
answered in the negative/’ 

and the judgment was reversed. 

Also in the case of Lanahan vs. Lawton, supra, at page 
283 the court said: 

“It would l>e highly improper to pay any attention 
to mere extracts from a deposition, without having the 
whole before the court.” 

In Thomas vs. Miller, supra . the court said (p. 48(>): 

“The plaintiff offered parts of her own deposition, 
taken in the lifetime of the defendant, who was now 
dead. It was only admissible as a whole. It was not 
competent for her to pick out the portions favorable 
to herself, and then throw on the defendant the bur¬ 
den of giving her credibility by offering the rest as 
evidence on his part. The vase of Calhoun vs. Hays. 
8 \\ . iV S., 127, is not in point. The opposite party 
may always offer such admissions or other evidence 
of his opponent as suit him. In that case defendant 
read part of a deposition taken bv plaintiff, but it does 
not follow that plaintiff could have used it for himself 
in the same way.” 

In view of the foregoing, we respectfully request that the 
decree of the trial court l>e reversed. 

Respectfully submitted, 

BYNUM E. ITTNTON, 
Attorney for Appellant. 
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IN THE COURT OF APPEALS OF THE DIS¬ 
TRICT OF COLUMBIA. 


No. 2994. 

Oct. Term, 1916. 


BRIEF FOR APPELLEE. 

Nature of Case. 

• / 

% 

This appeal is from a decree of the Supreme Court 
of the District of Columbia, awarding to the appellee, 
the Port Graham Coal Company, plaintiff below, the 
proceeds of a government warrant for Five Thousand 
Dollars issued to the order of the said Company and 
held at the time the suit was filed by the defendant 
Staples. 

STATEMENT OF FACTS. 

The Act of Congress approved April 16, 1914, (38 
Stat., 519) made an appropriation of $5,000.00 “for 
payment to the Port Graham Coal Company, Seldovia, 
Alaska, for a scow rented of that Company and lost 
by the Navy Alaskan Coal Expedition in Cook Inlet, 
Alaska, November 16, 1913/' 

On April 10, 1914, Navy Settlement Warrant No. 
5646 was issued by the Treasury Department in favor 


ORREN G. STAPLES, 

Appellant, 


THE PORT GRAHAM COAL 
COMPANY, 

Appellee. 




of said Company and was delivered to one W.« G. 
Whorf, its general manager, who had been in the 
City of Washington, D. C., urging the passage of 
said bill in favor of said Company. 

On April 18th, the said Whorf presented this war¬ 
rant at the office of the United States Treasurer, 
with the endorsement “Lenore C. Whorf, Vice Presi¬ 
dent, W. G. Whorf, General Manager,” and requested 
payment, but this was refused because Whorf had 
no papers showing that he had authority to receive 
the money. (R. p. 41). The same afternoon the 
warrant was presented by and cashed for the Com¬ 
mercial National Bank of Washington, D. C., with 
the following additional endorsement: “0. G. Staples. 
Commercial National Bank, Washington, D. C., prior 
endorsements guaranteed, T. K. Sands, Cr.” 

At neither of these times was the power of at¬ 
torney from Lenore C. to W. G. Whorf, now appear¬ 
ing in the record of this case (R. p. 32) filed with or 
presented to the officials in the Treasury Department, 
nor was it within their knowledge that the name 
“Lenore C. Whorf” was endorsed on the warrant by 
W. G. Whorf. 

The same day the full amount was placed on 
deposit in the Commercial National Bank, under the 
following name: “Port Graham Coal Company. Ad¬ 
dress: W. G. Whorf, General Manager.” Fifteen 
hundred dollars of the amount was withdrawn by 
Whorf that day, and about five hundred dollars were 
drawn out by him each week thereafter, until on 
the 3rd of June only five hundred dollars remained, 
and this was entirely withdrawn by August 10th. 



(R. p. 39). There was no showing made to the Bank 
and none required by it, that any of these with¬ 
drawals of money was made for the benefit of the 
Port Graham Coal Company, and no inquiry made of 
Whorf as to the uses to which he was putting these 
sums. 

The Port Graham Coal Company had been organiz¬ 
ed in the City of Seattle, Washington, on March 3, 
1913, with William G. Whorf as president and gen¬ 
eral manager, Lenore C. Whorf (his wife) vice presi¬ 
dent, and A. Stern as secretary and treasurer. But 
the following day, Whorf resigned as president and 
upon his motion Julius Redels(heimer, who had 
acquired the majority of the stock of the corporation 
from Mr. and Mrs. Whorf, was elected president. 
(R. p. 26). 

On the next day following at a special meeting of 
the Board of Directors of the Company, at which 
W. G. Whorf was present, it was voted “that the First 
National Bank of Seattle be, and it is hereby made 
the depository of the funds of this company; that 
the president alone sign all checks drawn on said 
bank against said funds.” (R. pp. 27, 28).* 

The by-laws of said corporation, which were agreed 
upon at the time of the organization, and not there¬ 
after changed, state that the duties of the president 
were confined to those of the chief executive officer, 
together with authority to sign “all certificates of 
stock, bonds, deeds and contracts of the corporation, 
and all the duties commonly incident to his office.” 
The general manager was to have “the general charge 
of the company’s business under the supervision of 
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the president and directors of the Board of Trustees.” 
While the duties of the treasurer were defined as 
•follows: “The treasurer shall have the care and 
custody of the funds of the corporation and shall 
have and exercise, under the supervision of the 
Board of Trustees, all the powers and duties common¬ 
ly incident to his office, * * * He shall have 

the custody af all the money, funds and valuable 
papers and documents of the corporation. * * * 

He shall deposit all funds of the corporation in such 
hank or banks , trust company or trust companies, or 
with such firm or firms doing a banking business, as the 
Trustees shall designate. He may endorse for deposit 
or collection all notes, et cetera, payable to the corpora¬ 
tion or its order, and may accept drafts on behalf of 
the corporation. * * * All checks, drafts, 

notes or other obligations for the payment of money 
shall be signed by the treasurer or an assistant treas¬ 
urer, except as the Board of Directors shall otherwise 
specifically order.” (R. pp. 24-26). 

None of the five thousand dollars was deposited 
or paid into the treasury of the company, and the 
other officers did not learn of the issuance of the 
warrant until in the summer of 1914, when a special 
meeting of the Board of Directors was duly called, 
after notice to both Mr. and Mrs. Whorf, and demand 
made on him to present himself at the next meeting to 
give an accounting of the money so received. No ap¬ 
pearance was made by either of them at the next 
meeting, though at both meetings they were repre¬ 
sented by an attorney. At the following meeting on 
September 19th, also duly and regularly called after 



written notice, Mrs. Whorf was removed as vice 
president of the corporation, and the office of gen-' 
eral manager was ablished. (R. pp. 20, 21, 28, 29). 

That the Port Graham Coal Company then had ^ 
inquiries made in this city, and the facts shown to 
the Government by affiavits filed in the Treasurer’s 
Office. Thereupon, the Treasurer reclaimed the 
amount of five thousand dollars from the Commercial 
National Bank, which in turn reclaimed it from O. G. 
Staples, to whom the Treasury Warrant was then 
delivered. Thereafter, upon request by the Treas¬ 
urer’s Office, instigated by Staples, an opinion was 
rendered by the Comptroller of the Treasury to the 
effect that endorsement of the said warrant by Whorf 
was without authority, as the treasurer of the Port 
Graham Coal Company alone was given the authority 
to endorse on behalf of that company, and that the 
Treasurer of the United States “may make payment 
of the warrant to no one until the company’s endorse¬ 
ment is in proper form thereon by proper authority.” 
(R. p. 4). (Copy of this opinion is attached hereto 
as an appendix). Demand was made by the attorneys 
for the Port Graham Coal Company for the issuance 
of a new or duplicate warrant, but this was refused 
by the Treasurer of the United States. This suit was 
then brought on the Equity side of the Court against 
said official, also the Secretary of the Treasury, the 
Commercial National Bank, and Orren G. Staples. 

To this suit, the Commercial National Bank answer¬ 
ed that it had turned the warrant over to Staples, 

and had no interest in the controversy (R. p. 13). 

% _ 

The Secretary of the Treasury answered by setting 
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up the opinion of the Comptroller, above mentioned, 
and admitted the inability of the Treasurer to issue 
a second warrant or to determine the ownership of 
the outstanding one. (R. p. 9). 

On the case coming before the Court on Bill and 
Answer, it was suggested by the Court that the United 
States Treasury Department had no real interest in 
the controversy, and could be eliminated after the 
warrant had been put into the hands of a receiver and 
the money withdrawn from the Treasury. This was 
consented to by all parties and accordingly, a decree 
was rendered apointing the Munsey Trust Compan 
receiver in this cause, and dismissing the Bill as to 
the Secretary of the Treasury and the Treasurer of 
the United States. (R. pp. 13, 14, 15). 

Commissions were then issued to take the deposi¬ 
tions of A. Stern, S. C. Bernheisel and Richard Sa 
Jones, and these were duly taken, but none of the 
deposition of Mr. Jones has been offered in evidence. 
(R. pp. 20, 21, 30). * 

No effort was made by defendant to take the deposi¬ 
tion of either Mr. Whorf, Mrs. Whorf or their at¬ 
torney in Seattle, P. V. Davis, though Mrs. Whorf was 
present at the taking of the deposition of Miss Bern¬ 
heisel (R. p. 20). 

It was stipulated by counsel here for the Port Gra¬ 
ham Coal Company that the signature to the power 
of attorney given by Lenore C. Whorf to William G. 
Whorf to endorse the Navy Warrant No. 5646, is 
genuine, but the stipulation expressly stated “it is 
not admitted that said power of attorney was executed 
at the time of the date which it bears” (R. p. 35). 



Nor was any deposition taken or testimony given as 
to the execution of said power of attorney. 

At the hearing before the Court, the Port Graham 
Coal Company submitted the testimony of Clarence 
Corwin, Receiving Teller in the United States Treas¬ 
urer’s Office (R. p. 41), while defendant Staples tock 
the testimony of W. P. Ramsey and Tucker K. Sands, 
employees of the Commercial National Bank, and J. 
W. Swift of the Bureau of Mines. (R. pp. 34, 38, 40). 

Defendant Staples was present in Court at differ¬ 
ent times during the hearing, but his testimony was 
not taken or offered, though counsel for plaintiff com¬ 
mented upon the significance of his failure to testify. 
(R. p. 45). 

Immediately upon the conclusion of the testimony 
and argument submitted, the court rendered judgment 
in favor of the plaintiff below. (R. p. 45). 

THE DECREE APPEALED FROM. 

Upon final hearing the court below decreed that 
the plaintiff, the Port Graham Coal Company was 
entitled to the proceeds of the warrant. 

In deciding the case, the Court expressed the view 
that Staples had never given value for the warrant 
and it had not been intended that he should take title, 
but that he had simply guaranteed the prior endorse¬ 
ment for the purpose of having the draft deposited in 
the bank. The Court expressed the view that Staples 
under the circumstances could not have acquired 
title even if he had given value for the warrant but 
said that no damage would have resulted if the money 




had not been improperly paid out by the bank with- 
out authority of the coal company. 

Under this view Staples need not have taken up 
the warrant but might hqve left .the loss to fall on the 
bank. As he had volunteered, however, to take the 
burden from the bank and stand in its position, he of 
course had no better right than the bank to the pro¬ 
ceeds of the warrant, which the company had not 
authorized Whorf to withdraw from the bank. 

ARGUMENT. 

At the outset of this case we invite attention to 
the circumstances proving a conspiracy on the part 
of Whorf, Staples and the Commercial National Bank 

to deprive the Port Graham Coal Company of its 
property. 

Thus it was admitted by the cashier of the bank, 
Mr. Sands, that no inquiry was made of the uses to 
which Whorf was putting the money deposited to the 
credit of the Coal Company, but withdrawn by him, 
though fifteen hundred dollars of the amount were 
withdrawn the first day, and about five hundred dol¬ 
lars nearly each week thereafter. No inquiry was 
made by the bank for a copy of the by-laws or of any 
of the minutes of the Directors’ meetings. 

The power of attorney, through which the bank 
attempts to justify its action, was given by a single 
officer of the Coal Company, without the concurrence 
of the Board of Directors, or any member of that ( 
Board, and furthermore that officer was the wife of 
Whorf. There is a great deal of doubt as to whether 
this power of attorney was executed at the time it 





purports to be, and the stipulation admitting its execu¬ 
tion shows doubt of the date of that execution, where¬ 
fore it was incumbent upon defendant to establish 
that fact, and he failed to do so. It bears a date only 

four days prior to the cashing of the warrant, or less 

• 

than the length of time usually taken for mail to 
arrive here from the City of Seattle, and was not 
presented at the Treasury Department either when 
Whorf presented the draft in person, or when the 
bank sent it in later in the day—though had it then 
been in existence the natural course would have been 
to present and file it. It was executed before the 
personal attorney of Mr. and Mrs. Whorf, whose de¬ 
position as to its execution could have been easily 
secured after doubt of that execution was raised by 
the stipulation. It was never shown to the Depart¬ 
ment until eight months after the cashing of the war¬ 
rant, and several months after question had been raised 
as to the regularity of the transaction. 4 

Standing out clearly and significantly in this case, 
is the circumstance that neither the testimony nor the 
deposition of Whorf, his wife, his attorney Davis or 
O. G. Staples was taken, though these four had the 
most knowledge of the facts in dispute and could alone 
throw full light upon them. This, in spite of the cir¬ 
cumstance that Staples was present in Court during 
part of the trial of this case, so that he must have 
realized the seriousness of the charges brought against 
him and reflecting not alone upon his business 
methods, but upon his integrity. It is needless for us 
to cite authorities to the effect that under such cir¬ 
cumstances, the failure of one party to the case to 




give his testimony should be construed strongly 
against him. From whatever angle the conduct of 
Staples and of the Commercial National Bank in this 
case is viewed, they are subject to severe censure. 

Both the bank and Staples recognized that Whorf 
was doing an unusual thing in attempting to cash the 
warrant payable to his company . It was not the case 
of an officer transferring a negotiable instrument in 
regular course of his company’s business; Whorf 
“stated that he had been here two or three months 
trying to get the appropriation through Congress and 
that he was in debt and wanted to pay his bills, and 
therefore desired to get the warrant cashed here in 
Washington,” the officers of the company having sent 
him here to attend to the collection of this account 
without giving him any money to defray expenses. 
The cashier recognized that investigation was neces¬ 
sary and referred Staples and Whorf to Ramsey, 
who 'was connected with the bank in some capacity, 
was thoroughly familiar with the requirements of 
the Treasury Department as to cashing warrants and 
an intimate and special friend of Staples, although, 
as Ramsey explained, it would have been a simple 
process to attach a draft to the warrant for the 

amount Whorf was entitled to receive from the pro 

# 

ceeds, and forward draft and warrant through the 
bank to the company. 

Whorfs wife made no attempt to obtain authority 
from the company to dispose of the draft . Indeed the 
Whorfs appear to have concealed from the other of¬ 
ficers and stockholders all information as to what 
they were doing about the warrant or its proceeds. 




The Port Graham Coal Company was not a close 
corporation with its stock controlled by Whorf and 
his wife; on the contrary Whorf owned only one 
share and his wife only one hundred and ninety-seven 
out of a total of six hundred shares outstanding, four 
hundred being held by the estate of Julius Redel- 
sheimer, who, up to the time of his death, was presi¬ 
dent of the company. Without consultation with other 
directors, she executed and sent to Whorf the power 
of attorney set out on pages thirty-two and thirty- 
three of the Record. It will be observed that this 
power is not executed in the name of the corporation 
and does not purport to be its act. It appears to 
make Whorf her individual attorney and to attempt 
to delegate to him the power to act in her official 
capacities of director, vice president and acting presi¬ 
dent. 

I 

The warrant was cashed by the Treasury Depart¬ 
ment, not by virtue of the power of attorney, but 
by reason of the endorsement and guarantee of the 
Commercial National Bank , which, although its agent 
had made the investigation, protected itself by the 
endorsement and guarantee of Staples. 

What, if any, part of the proceeds was paid to 
Staples, for his endorsement on the check, is not dis¬ 
closed; for Staples, who wds present in Court, failed 

to take the stand to explain his connection with the 
transaction. 

b irst, Second , Third and Fourth Assignments . 

The principal contention made by the appellant is 
that Whorf was duly authorized to endorse the war- 


rant and check out the proceeds deposited with the 
Commercial National Bank. 

It seems obvious that (1) if the endorsement was 
made merely for the purpose of having the proceeds 
deposited to the credit of the company, and the pro¬ 
ceeds were so deposited, they could not be lawfully 
withdrawn except upon the authority of the company, 
and (2) if the endorsement was intended to divest 
the company of title to the warrant and its proceeds, 
the endorsement could be lawfully made only with 
the authority of the company. 

Just what Staples, Whorf and Mrs. Whorf had in 
mind in this transaction which resulted in trans¬ 
ferring to Whorf five thousand dollars belonging to 
the company, can only be inferred from what was 
done. That they intended nothing that it would be to 
the advantage of Staples t^o disclose is to be inferred 
from the fact that Staples, although present in court, 
did not testify or attempt to produce the testimony of 
either of the Whorfs. 

The Court below, as well as the Comptroller, 
(Judge Downey), in his opinion above referred to, 
regarded Staples as an accommodation endorser and 
not a holder for value, and the Court seemed to pre¬ 
fer to rest its decision on the view of the facts most 
favorable to Staples, viz.: *that in the interests of the 
bank in which he was a director, he was procuring a 
new account and the bank was taking it on an 
irregular endorsement, which should have had no re¬ 
sult further than to place the proceeds of the warrant 
in the bank to the credit of the company. If such was 
the case, the account was, of course, not opened as an 



account in the regular course of the company's busi¬ 
ness. As remarked by the Court, the deposit was 
irregular, for the corporation had expressly designated 
a bank in Seattle as the sole depositary of its funds. 
The company was doing no business here; none of 
its stockholders, officers or directors was living here; 
its property was in Alaska, and its domicile in the 
State of Washington. As hereinbefore shown more 
in detail, neither in the by-laws nor in resolutions of 
the board was the general manager given any author¬ 
ity to draw checks on moneys deposited to the 
credit of the company; and the power of attorney 
given to Whorf by his wife does not even porport to 
authorize him to draw such checks. Under this view 
of the case, therefore, Whorf was allowed by the bank 
to draw in the name of the company for his own use, 
without even the semblance of authority to do so, and 
the decision of the Court awarding the proceeds of 
the draft to the company would seem beyond question 
to be correct. 

If, as the appellant avers, the parties intended that 
Whorf should have the proceeds of the warrant, and 
that Staples should be a holder for value in due 
course, the result, as indicated by the Court below, 
would be exactly the same. 

Whorf, in fact, had no authority whatever from the 
company to collect the warrant, and his attempt to 
do so put both Staples and the Bank upon inquiry 
and charged them with knowledge of the actual facts 
of the situation. 

It is perhaps unnecessary to cite authorities to sup¬ 
port the propositions that persons dealing with the 
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officers of a corporation are chargeable with notice of 
their authority as defined and limited by the by-laws, 
(see Rolfe v. Rundle, 103 U. S. 222, 226; Bocock v. 
Allegheny Coal and Ivon Company , 82 Va. 919; 21 
A. & E. Encyc. of Law, 855; and that aside from the 
specific duties to be performed by its officers, a cor¬ 
poration must act by its board of directors, duly 
assembled. (Cook on Corporation, Sec. 712). 

Clearly the General Manager was given no power 
under the provision of the by-laws to transfer com¬ 
mercial paper or draw checks on the accounts of the 
Company, and the power of attorney relied upon by 
Staples, so far as it attempted to confer any authority 
on Whorf, by virtue of his wife’s being a stockholder 
and director, had no effect whatever to bind the cor¬ 
poration. 

Furthermore, even the president, as chief executive 
officer, had no power to dispose of the assets and 
property of the corporation otherwise than in due 
course of its business. (See Louisville, &c. R. v. Me - 
Vey 98 Indiana 391, 49 Am. Rep. 770; 21 A. & E. 
Encyc. of Law, 852, 858, 859.) He could sign con¬ 
tracts made by the Board, but he could not make any 
contract on behalf of the corporation, except such as 
came within the general scope of his power to con¬ 
duct its business in the ordinary course. He could 
not deposit the funds of the corporation promiscuous¬ 
ly ; for a specific depository had been designated by the 
Board. And if we assume, for the argument, that 
the resolution of the Board authorizing the President 
alone to draw checks could supersede the provision in 
the by-laws requiring all checks to be countersigned, 
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he was limited by the terms of the resolution to draw¬ 
ing checks on the Bank designated to be the depository 
of the funds of the company. 

However, if it be admitted that the President of 
the Company had the power to dispose of the warrant, 
and collect its proceeds under the general powers con¬ 
ferred upon him, it does not follow that he could del¬ 
egate the power to dispose of the warrant and receive 
the proceeds, to some other person. On the contrary, 
if the President had the power, it was one which in- 
yolved high trust and confidence, and, as pointed out 
in the Comptroller’s decision, was the kind of power 
which could not be delegated. (See Field on Corpor¬ 
ations,, Sec. 150; Pearson v . Tower , 55 N. H. 215; 21 A. 
& E . Encyc. of Laiv, 856; 1 A. & E. Encyc . of Law . 976) 
Again, the possession by an officer or agent of a cor¬ 
poration of general power to transfer the commercial 
paper of the corporation would not include the power 
to transfer to himself, or for his own benefit. “No 
* man can act where his integrity and his interests are 
in conflict,” is a fundamental principle of the law. An 
agent, therefore, cannot act for his principal where 
their interests are adverse, and any person dealing 
with an agent in a matter affecting his principal, with 
knowledge that the interest of the agent is adverse to 
that of his principal, must be strictly held to the duty 
of ascertaining that the acts of the agent are author¬ 
ized by the principal. It is, accordingly, well settled 
that one who, in such circumstances, takes commer- 
« cial paper, payable to a corporation, from the officer 
of the corporation, is charged with hotice of the 
officers’ want of authority. 

\ 

4 . 
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In West St. Louis Savings Bank v. Par make , 95 
U. S. 557, the cashier of a bank made his own note 
payable to the order of the bank, endorsed his official 
signature upon it, and borrowed money from one 
who knew he would use the proceeds for his own 
use. The Court held there could . be no recovery 
against the Bank because 

“The very form of the paper itself carries 
notice to a purchaser of a possible want of 
power to make the endorsement, and is suf- 
cient to put him on his guard. * * * If he 
fails to avail himself of the notice and obtain 
the information which is thus suggested to 
him, it is his own fault, and as against an 
innocent party he must bear the loss/’ 

In Rochester & Co. Road Co. v. Paviour , 164 N. Y. 
281; 52 L. R. A. 790; 58 N. E. 114, checks drawn by 
a person as Treasurer of a corporation, in payment 
of his individual debt, it was held that the receiver 
of the check would be liable if the funds of the cor¬ 
poration had been in that way appropriated by the 
Treasurer to pay his personal obligations. Judge 
Vann said: 

“There was a shadow on the check and the 
defendant could not, in good faith, accept 
it until it disappeared. * * * * 

While the courts are careful to guard the in¬ 
terests of commerce by protecting the negotia- 

* 

tion of commercial paper, they are also fcare- 
ful to guard against fraud by defeating 
titles taken in bad faith, or with knowledge. 


actual or imputed, which amounts to bad 
faith, when regarded from a commercial 
standpoint.” 

In Lamson v. Beard , 45 L. R. A. 822, 36 C. C. A. 
56, 94 Fed. 30, it was held that where brokers took 
from its president drafts of a bank payable to them, 
signed by him, in payment of his individual debt 
to them, they were not bona fide purchasers, so as to 
be able to hold the proceeds against the Bank in 
case he had no authority to draw the drafts. 

In Capital City Brick Co. v. Jackson , 2 Ga. App. 

771; 59 S. E. 92; it was said: 

% * 

“That the law must be as herein contend¬ 
ed ; else, corporations would be at the mercy of 
dishonest officials, and positions of corporate 
trust would be prostituted for private gains, 
and corporate property exhausted in pay¬ 
ment of personal debts. A bona fide holder 
of a promissory note, executed by an officer 
in the name of the corporation, and payable 
to the officer executing it, as an individual, 
in legal contemplation, cannot exist. The 
person and the subject are in positive con¬ 
tradiction. 

“On the contrary, this fact raises the pre¬ 
sumption that such note is not the authorized 
act of the corporation, and is itself notice 
that it is without the scope of his general 
power as such official. Such a note is a dan¬ 
ger signal, which a discounter or purchaser 
disregards at his peril. In the language of 


Lord Denman, ‘it bears its death wound on 
its face.’ ” 

As said by Mr. Justice Vann, in the cas£ of Ward 
v . City Trust Company , 192 N. Y. 61; 84 N. E. 585: 

“The purpose of the law in exacting in¬ 
quiry under such circumstances is to see 
whether the apparent situation is the actual 
situation, or, in other words, to learn whether 
facts exist to rebut the presumption. The 
object is not to discover negative facts, or 
such as would not arouse suspicion, but 
positive facts that would allay the suspicions 
already aroused. ” 

(See also Kenyon Co. v.'National Deposit Bank , 
(Ky.) 31 L. R . A. 169, 130 S. W. 965). 

In the case at bar, an officer of a corporation, in 
a city distant from the home of the corporation, was 
seeking to cash, for his own use, a large warrant 
drawn in favor of the corporation. No clearer danger 
signal could have been waved before Staples and the 
Bank; and it would have been strange indeed for 
either Staples or the Bank to take the risk of cash¬ 
ing the warrant without actual knowledge of the 
facts, large compensation, or ample protection. It 
was not enough to know that Whorf was in fact 
General Manager of the Company and had authority 
from his wife to endorse on behalf of the corpora¬ 
tion. Such knowledge was not deemed sufficient by 
the cashier of the Bank, who deemed the endorsement 
of Staples necessary for his protection. In view of 
the relations of Staples and the Bank, Staples could 
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hardly have been ignorant of the risk he was taking 
or likely to take it without larg& compensation. * 
Staples has not explained why he took the risk he 
did, but it appears that on the day the proceeds of 
the warrant were deposited $1,500.00 was drawn out 
by Whorf. When it now turns out that Whorf de¬ 
frauded his Company, can Staples be heard to say 
that he or the Bank took the draft in the usual 
course of business without notice of the fraud that 
Whorf was attempting to perpetrate? 

As already suggested Staples failed to take even 
the most ordinary precautions for his protection if 
he relied merely on the power of attorney from 
Whorfs wife. The regulations of the Treasury De¬ 
partment with respect to the cashing of warrants, 
of course well known to Ramsey, and of which this 
Court will perhaps take judicial notice, may be re¬ 
ferred to as illustrating what a prudent man may 
reasonably be expected to exact before cashing for 
an officer or agent a warrant belonging to his princi¬ 
pal. These regulations require that the warrants 
(unless endorsements are guaranteed by a National 
Bank) shall be accompanied: \ 

“With an extract from their by-laws or 
records, under the seal of said association, >• 
if it has a seal, and signed by the president 

and secretary, (or by either, and not less 

* 

than two of the directors, shewing the name 
and authority of the officer to indorse, re¬ 
ceive, and receipt for moneys for the com¬ 
pany, and further stating that such authority 
shall be binding until notice of revocation 
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has been filed with the proper auditor. It 
must shown whether such authority was given 
at a regular or special meeting of the board 
of directors, and if at a special meeting, it 
must further show that the directors had 
notice of the time and place of the meeting, 
and that a quorum was present and assented 
to the passage of the resolution.” 

. The cases cited on the appellant’s brief are all 
clearly disinguishable from the case at bar. In fact* 
there is little, if any, analogy between them. In such 
cases as Fulton Bank v. Canal Co . 4 Paige ( N. Y.) 
126, 135; City of Macon v. Kent, 57 Ga . 283, 303; 
Marine Bank v. Butler Collier Co. 23 N. Y. St. Rep. 
319; 5 N. Y. Sup. 291, the agents were acting within 
the scope of their general powers, and apparently 
in the ordinary course of the business of their 
principals. They were not as here, under most un¬ 
usual circumstances, disposing of a large part of the 
assets of their principals and taking the proceeds 
into their own hands. And the Whorfs were not 
acting on behalf of all the stockholders of a close 
corporation, as in the case of the Sheridan Electric 
Light Company v. Chatham Natio?ial Bank, 52 Hun. 
575, but contrary to the wishes and in fraud of the 
holders of more than two-thirds of the capital stock. 

A few extracts from the opinions of the Court in 
those cases will exhibit many fundamental distinc¬ 
tions between them and the case at bar, and will 
show how inapplicable are these citations. (In these 
the italics are ours). 




In Sheridan Electric Company vs. Chatham Nation¬ 
al Bank, on appeal (127 N. Y. 517, 521) the Appellate 
Court held: “it does not appear that the trustees of 
the plaintiff ever adopted any by-laws. It does ap¬ 
pear, however, that they had elected an Executive 
Committe consisting of the three persons named (in¬ 
cluding the President and the Treasurer of the Com¬ 
pany) who were also trustees, and were a majority 
of the Board;” that it was the Executive Committee 
which delegated to one of its members the authority 

to endorse the checks and drafts; that there was 

% 

some conflict in the evidence as to the power delegated 
to such Executive Committee, but the trial court be¬ 
lieved the testimony of Shepard to the effect that they 
were given full authority to do any and all of the 
business of the Company required to be done in the 
interim between meetings of the trustees. 

In Marine Bank of Buffalo vs. Butler Collier Com¬ 
pany, supra, it appeared that the President, to¬ 
gether with the nominal Treasurer, owned all the 
stock of the Company except a few shares, and that 
“as President he drew the drafts and endorsed the 
checks and other commercial paper of the defendant, 
and directed all the financial affairs of the corpora¬ 
tion with the knowledge of the other directors and 
stockholders the authority of said President to 
write the letter of authority to the agent, quoted in 
the opinion and also in the brief of opposing counsel, 
“is clearly established by the undisputed evidence of 
the manner in which the business of the corporation . 
was conducted. During all the years covered by the 
transaction in question the President of the Company 
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was permitted to be, and held himself out to the world 
as being, the general manager and director of its 
business. The act in question was within the scope of 
the authority thus practically accorded to him ” 

In Coleman v. West Virginia Oil Company (25 W. 
Va., 148, 172) we find the following in the opinion 
of the Court, but which has been omitted from the 

i 

quotation made by opposing counsel: “The President 
of such a company has by virtue of his office an in¬ 
herent right to manage the litigation of the company 
when not forbidden by some action of the Board of 
Directors,” etc., “but as they could have forbidden 
him to defend the suit far them, so they can by re¬ 
solution of the Board prohibit him from dismissing 
this writ of error. * * * The articles of 

association and by-laws of this corporation are not 
furnished. ” 

In Smith v. Smith (62 Ill., 493), which was strong¬ 
ly relied upon by the Coleman case, the proposition 
as to the vice presidents standing in the shoes of the 
presidents of their corporations was expresessly 
qualified by the following words “in the absence of 
legislative enactments or provisions in their by-laivs.” 

In Fulton Bank vs. Canal Company (4 Paige, 126) 

i 

it appeared that Brown, the President, together with 
five others, were appointed a financial committee and 
the joint funds of the two Companies were by a re¬ 
solution of the Board of Directors placed under the 
control of that Committee, which was also authorized 
to liquidate and pay the claims against the Company; 
that the Commissioners, who had received subscrip¬ 
tion for stock, were also requested to pay over fund 
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in their hands to such Committee, which was authorized 
to give receipts for the same. That “at a meeting of i 
the Finance Committee at the house of the President 
the same evening, the Commissioners paid over the 
money and checks in their hands to the Secretary of ) 
the Company, who was present and gave receipts 
therefor. It was then agreed that the moneys of the 
Companies should be deposited in the Fulton Bank to 1 
the a edit of the Companies. The money was accord- i 
ingly placed in the hands of the Secretary for that 
purpose. On the day following the Secretary sent 
the money to the bank, either by a porter of the Trade- ] 
man’s Bank, of which he was teller, or by some other 
person not recollected by him. The money was 
actually deposited in the bank of the Canal Company, \ 

Brown was present in the bank, and left his signature \ 
in the signature book * George W. Brown, President* I 

as the signature of the checks on which the money \ 

should be drawn out.** 


The facts in the present case are diametrically op¬ 
posite to the facts in all of those cited. Here there ] 
were by-laws duly adopted by the Company, and j 

introduced into this record, authorizing the Treasurer, 
and the Treasurer alone, to endorse all checks and 
drafts, and to sign all checks drawn on such deposit; I 
and as well the special resolution of the Board of 
Directors requiring the money to be deposited in the j 
First National Bank in the City of Seattle, and in that 
alone. Currency was not taken to the Commercial 
Bank here for deposit, but instead a negotiable instru- , 
ment, and no authority was given the bank by the jj 
duly authorized officers of the Company to receive 
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deposits or allow money to be paid out. There was 
no Finance Committee of the Port Graham Company 
of which Whorf was a member. The action taken 
was forbidden directly by action of the Board of 
Directors, contrary to the facts in the West Virginia 
Oil Company, supra, and in Smith vs. Smith, supra. 
The Vice President of the Port Graham Company had 
not “directed all the financial affairs of the corpora¬ 
tion with the knowledge of the other directors and 
stockholders” for a period of years, as in the Marine 
Bank case, but had had absolutely nothing to do with 
those financial affairs, and was forbidden all such 
authority by the by-laws of the Company. The action 
of depositing the money here, and withdrawing it, 
was not according “to the manner in which the busi¬ 
ness of the corporation was conducted,” but was 
absolutely opposed thereto, and neither Whorf nor 
Mrs. Whorf had been held out to the world during a 
long series of years as “the general manager and 
director of its business,” nor was the act in question 
“within the scope of the authority thus practically 
accorded to him,” as in the Marine Bank case. And 
the alleged power of attorney relied upon here was 
not given by an Executive Committee duly elected 
by the Board of Directors, and consisting in part of 
the President and Treasurer, and in full of Trustees 
and of the majority of the Board of Directors. Nor 
did the Company proceed without by-laws, as in the 
case of the Sheridan Electric Light Company. 

In short not a single one of the elements of the 
decisions mainly relied upon by appellant is found to 
be present in the case at bar, and none of those cases 







is therefore in point. Accordingly from whatever 
angle the case is viewed, the Decree of the Court be¬ 
low is fully supported by the law and the facts. 

* FIFTH ASSIGNMENT. 

Under this assignment the plaintiff argues that the 
company was only entitled to an accounting with 
Staples and to collect from him the excess over what 
the company was actually due to Whorf. 

The answer to the argument seems obvious. 

Whorf did not transfer or attempt to transfer any 
interest of his own in the warrant but merely to trans¬ 
fer without authority the title of his company thereto. 
It does not appear that he even claimed that the com¬ 
pany would have been indebted to him on an account¬ 
ing. He did claim, as appears from the Comptroller's 
opinion (and Staples claimed by amendment to his 
answer, but without the slightest evidence to sustain 
the claim) that the scow itself belonged to Whorf; 
and his attorney gave as the excuse for not turning 
over the Five Thousand Dollars in response to the 
company's demand that Whorf believed there was 
other money belonging to the company which had 
not been accounted for (R. p. 21). But the claim that 
the company was indebted to Whorf appears for the 
first time in the appellant's brief. 

Moreover Whorf not being a party here, differences 
between Whorf and the company and between Staple: 
and Whorf cannot be adjusted in this proceeding. 

SIXTH ASSIGNMENT. 

Under this assignment the appelant claims that he 


was prejudiced by the action of the Court with re¬ 
spect to the deposition of Richard Saxe Jones taken 
by the plaintiff in Seattle. 

The deposition was one of three taken because it 
was known that the witnesses could not attend the 
trial. Much of the evidence included was immaterial 
to the issues in the case as presented at the trial and 
was taken on the theory that it might be necessary 
on rebuttal. 

At the conclusion of plaintiff’s evidence, it was an¬ 
nounced that this deposition was not considered 
material to the issues as the case then stood and would 
not be read in chief by plaintiff unless on rebuttal, 
but that the plaintiff had no objection to the use of 
the deposition by Staples just as if the witness were 
present in Court. (R. pp. 30, 32). 

The appellant now complains that the Court re¬ 
fused to rule before the deposition was offered upon 
the abstract proposition as to whether Staples, if he 
offered the deposition, would make Jones his witness. 
It is thought to be clear that the Court could not be 
required to rule until the question arose in practice 
form. 

There is nothing, however, to show that the appellant 
was prejudiced by the ruling or by his own failure to 
call the witness. So far as appears from the record, 
there was not a word of testimony in the deposition 
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that was favorable to Staples or that would have 
thrown any light upon the issues of the case. 

It is respectfully submitted that the decree should 
be affirmed. 

SAMUEL HERRICK, 

JOSEPH W. COX, 

RUFUS S. DAY, 

Attorneys for Appellee. 







APPENDIX 


TREASURY DEPARTMENT, 
WASHINGTON. 

January 19, 1915. 

The Honorable 

The Secretary of the Treasury. 

Sir: 

I have by reference of Assistant Secretary Malburn 
of December 31, 1914, the request of the Treasurer 
of the United States for my decision as to whom 
payment may be made of Navy settlement warrant 
No. 5646 dated April 10, 1914, for $5,000 in favor 
of Port Graham Coal Company. 

The question involves whether the warrant was 
properly endorsed over on behalf of the Port Graham 
Coal Company to the present holder, Mr. O. G. Staples. 

The warrant is reported to have been endorsed as 
follows: 


“Port Graham Coal Company 
Lenore C. Whorf, Vice President 
W. G. Whorf, General Manager. 
0. G. Staples. 

Commercial National Bank, 
Washington, D. C., 

April 20, 1914. 

Prior indorsements guaranteed.'' 





The bank received payment of the warrant in April, 
1914. The coal company appears to have learned in 
August of the payment, and in October its attorneys 
formally notified the Treasurer that the officers of the 
company who endorsed the warrant had no authority 
to do so. Request was also made for a new warrant 
and payment. The Treasurer thereupon, November, 
1914, made reclamation upon the bank; the amount of 
the warrant Was returned to the Treasurer, and the 
warrant was surrendered to the bank. It is under¬ 
stood that the bank in turn made reclamation upon 
the endorser, Mr. Staples, and that he has made pay¬ 
ment to the bank. It is also understood that original¬ 
ly Mr. Staples was merely an accommodation en¬ 
dorser and not a holder of the warrant for value, 
and that in so far as he is now the holder of the war¬ 
rant it is because of having been compelled as endorser 
to pay the bank. 

The warrant was issued under a settlement by the 
Auditor for the Navy Department of a claim by the 
company under the act of April 6, 1914 (38 Stat.,. 
319), making an appropriation of $5,000 “for pay¬ 
ment to the Port Graham Coal Company, Seldovia, 
Alaska,” for a scow lost by the Navy Alaskan coal 
expedition. The warrant was delivered to W. G„ 
Whorf, the general manager of the company and the 
endorsement on behalf of the company was made 
by him. He claims he had authority to do so because 
he was general manager, and that he also had the 
authority under a power of attorney dated April 14, 
1914, given him by Lenore C. Whorf. 



This power of attorney was executed by Lenore C. 

<Vhorf in her individual capacity and in her_ 

% 

“capacity as a stockholder, trustee and Vice- 
President acting as President of said cor¬ 
poration * * * to ask, demand, sue for, 
recover, endorse, collect, receive and receipt 
for Naval Warrant No. 5646 dated April 5, 

1914, for the sum of $5,000, * * *• payable 
to the Port Graham Coal Company under an 
act of Congress approved April 6, 1914.” 

Mr. Whorf further claims that the scow for which 
the $5,000 was intended to make payment by the 

government, was his property and not the property of 
the coal company. 

When the Treasurer first made payment he was 
not immediately concerned in the endorsement of the 
coal company because there was a subsequent en¬ 
dorser and a guarantee of prior endorsements by the 
bank. (See Department Circular 21 of October 28, 
1913.) The guarantee carried with it the right to 
make reclamation in the event of any defect in prior 
endorsements; and that is the recognized procedure 
between the Treasurer and the banks, particularly 
where the bank is also a government depositary as in 
the present case. And so, when the coal company 
gave notice to the Treasurer that there was no pro¬ 
per endorsement of the warrant on its behalf it was ' 
within the right of the Treasurer, whether then neces¬ 
sary or not, to call on the bank to make good its 
guarantee of prior endorsements. (Bank v. Whit- 
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man, 94 U. S., 343, 346; Bank v. U.S ., 64 Fed., 703, 
s. c. 39 Fed., 269.) 

It is argued on behalf of Mr. Staples, that credit 
for payment of the warrant had been allowed by the 
Auditor in the Treasurer’s account of June, 1914, 
Quarter, and thereafter the Treasurer had no jurisdic¬ 
tion in the matter, in view of section 8 of the act of 
July 31, 1894 (28 Stat., 208), authorizing revision of 
accounts only by the Comptroller of the Treasury. 
Also that the Treasurer has hertofore paid directly 
and without the medium of a bank, disbursing officers’ 
checks endorsed by the general manager in the name 
of the coal company as payee. 

The statutory provision, the act of 1894, supra , is a 
matter between the accounting officers and the Treas¬ 
urer. It does not concern third parties in making de¬ 
mands upon the Treasurer for a certain course of 
action, and the settlement of the Treasurer’s account 
does not control his right to make reclamation. His 
action in that respect may be viewed as in the interest 
of the government as well as on his official account. 
Similarly, the endorsement of other checks paid by 
him, does not preclude him from questioning the pres¬ 
ent warrant. Whether the endorsements on those 
checks would have protected him against a claim of 
the company upon this warrant is not now an open 
question, reclamation upon the warrant having been 
made and complied with. 

In the present question as to whom, if any one, 
the warrant may be paid, the correctness of the com¬ 
pany’s endorsement becomes material because the 
company now denies the endorsement. In other words, 




the Treasurer has been put on notice as to the defec¬ 
tive character of the endorsement and if he now makes 
payment he must do so charged with notice. 

Although it is represented that the endorsement as 
made was authorized under a power of attorney, the 
endorsement does not in fact appear on the warrant 
as made by an attorney in fact, but purports to have 
been m^de in the name of the company by each of 
the respective officials, to-wit—the vice-president and 
the general manager; and it was not until after the 
check had been paid that the power of attorney was 
filed with the Treasurer—December 30, 1914. If the 

power of attorney was originally relied on as authority 

# 

for the endorsement, the endorsement itself was not 
in accordance with the power. If it is now relied on 
as authority to endorse, it can not be deemed effective 
for such a purpose since, if Mrs. Whorf then had 
authority as Vice-President to endorse and could vest 
that authority in another, it is now shown that she no 
longer holds that position. 

Whether these officers had the power to endorse as 
they actually did would ordinarily be for determina¬ 
tion from the powers inherent in the particular office 
and those specifically given by the corporate by-laws; 
and as to the power of attorney it would raise a ques¬ 
tion whether the officer having the power to endorse 
could delegate the power to another. 

The Port Graham Coal Company is a corporation 
organized under the laws of the State of Washington, 
with a president, vice-president, secretary and 
treasurer. 

The company was organized March 3, 1913, by the 
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election of W. G. Whorf as president and general 
manager; Lenore C. Whorf, vice-president; ancl A. 
Stern, secretary and treasurer. On March 4, 1913, W. 
G. Whorf, resigned as president, and J. Redelsheimer 
was elected president. Mr. Redelsheimer died Febru¬ 
ary 5, 1914, and the vacancy in the office of president 
does not appear to have been filled at the time of the 

endorsement of the warrant, April, 1914. Also since 

• • 

then, September, 1914, both Mr. Whorf and Lenore 
C. Whorf, who is his wife, have been removed from 
their positions as officers of the company. 

The by-laws of the company, according to the copy 
submitted with the papers, prescribed the duties of its 
officers as follows: 

Article XVI authorized the president to sign all 
certificates of stock; bonds, deeds, and contracts of 
the corporation, and perform all duties commonly in¬ 
cident to his office. 

Article XVII authorized the vice-president to exer¬ 
cise the duties of the president except when the latter 
was actually presiding; and to sign certificates of 
stock, bonds, deeds, and contracts of the corporation; 
and perform such other duties and have such other 
powers as designated by the Board of Trustees. 

Article XVIII gave the general manager “the gen¬ 
eral charge of the company’s business under the super¬ 
vision of the President and direction of the Board of 
Trustees.” 

Article XIX prescribed the duties of the secretary, 
to keep correct minutes of all meeting of the stock¬ 
holders and trustees, and sign and attest with the cor¬ 
porate seal such instruments as he may be directed 





by the Board of Trustees, and perform all duties 
commonly incident to his office. 


Article XX directed the treasurer to have custody 
of all the money, funds, and valuable papers and docu¬ 
ments of the corporation; to deposit all corporation 
funds in banks designated by the trustees; “endorse 
for deposit or collection all notes, et cetera, payable 
to the corporation or its order, and may accept drafts 
on behalf of the corporation;” keep books of account; 
and sign checks, drafts, notes, or other obligations 
for the payment of money, which shall be counter¬ 
signed by the president, vice-president, or otherwise 
as directed by the trustees. 

At a trustees meeting of March 5, 1913, the First 
National Bank of Seattle was made the depositary of 
the funds of the company, and the president alone 
was authorized to sign checks drawn on said bank 
against said funds. 

The power of attorney purports to have been given 
in the capacity of individual, stockholder, trustee, and 
vice-president acting as president. 

Aside from the specific duties to be performed by 
its officers, a corporation acts by its board of directors, 
but only as a board duly assembled, and a single 
director does not represent the corporation and may 
not act, nor may a stockholder, to bind the corpora¬ 
tion. (Cook on Corporations, Sec. 712). 

The officers of a corporation are its agents, and the 
general principles of the laws of agency in respect 
to delegation of the authority of the agent, are ap¬ 
plicable to the agents of corporations. (Field on Cor¬ 
porations, Sec. 160.) It is the settled rule that where 
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the agency involves personal trust and confidence, it 
may not be delegated to another. As a general rule 
the duties which lawfully belong to the treasurer of 
a corporation may not be delegated to ainother. 
(Pearson v. Tower , 55 N. H., 215; 1875). 

In the present case there is no provision in the 
by-laws giving power to the vice-president as such 
or as acting president, or to the general manager, 
to endorse on behalf of the company. The treasurer 
alone was given the power to endorse on behalf of 
the company (article XX). No proper authority is 
shown for the delegation of such power to another by 
power of attorney. 

The broad power of the general manager to have 
“the general charge of the company’s business” can¬ 
not be interpreted as giving a right to exercise a 
power that would be in conflict with a specific pow^r 
given by the by-laws to another official, as in article 
XX. (Ry. Equipment Co. v. Bank , 82 Hun (N. Y.) 
8; 1894. A practiced deviation from the requirements 
of the by-laws may justify the assumption that officers 
have other powers than those committed to them by 
the by-laws but there is no sufficient showing of facts 
to justify such an assumption in this case. 


Nor does the claim of the general manager that the 

scow was his property and not that of the company, 

authorize the government to accept his endorsement 

• 

instead of that of the company’s treasurer. What¬ 
ever may be the real facts as to the ownership of the 
scow, it is stated by the attorney of Mr. Whorf, that 
it was deemed advisable to present the bill to Congress 
in the name of the company instead of in the name 
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of Mr. Whorf. The act of 1914 made the appropria¬ 
tion to the “Port Graham Coal Company.” He has 
thus no reason to complain if the warrant and the 
endorsement thereof are required by the government 
to be in the name of the company by its proper 
officers. 

The differences there may be between the company 
and Mr. Whorf are private matters for settlement 
between them amicably, or by the courts with wnom 
alone jurisdiction to render a binding decision rests. 
It is not the duty of the Treasurer of the United States 
to determine them. 

Mr. Staples may not be directly involved in their 
differences, but the correctness of the company^ en¬ 
dorsement was a matter of immediate concern to 
him and it was for him to ascertain the powers of 
the officers endorsing, before he lent himself thereto 
as an endorser. In the present status of the matter 
it is incumbent upon him to have the defect in the 
prior endorsement remedied if he would secure pay¬ 
ment 

The Treasurer may make payment of the warrant 
x to no one until the company’s endorsement is in pro¬ 
per form thereon by competent authority. 

Respectfully, 

GEO. E. DOWNEY, 

Copy Comptroller. 










